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The Wisconsin Supreme Court spent its 2021–22 term 
systematically weakening our democracy. We at Law Forward 
have been struck by the sheer number and scope of cases that 
had dramatic implications for how our votes count and how our 
government works. In case after case, the Court embraced or 
expanded on arguments by right-wing activists intended to create 
barriers to voting, to ensure certain Wisconsinites’ votes matter 
less, and to prevent our government from functioning effectively. 
In litigating and following these cases, we noticed several distinct, 
but related, disturbing trends. 

Our report proceeds through the three main trends we 
observed and discusses cases that illustrate them. Some cases 
fall into multiple categories. The cases build on each other, and we 
explain how cases that address seemingly separate issues work 
together to undermine our democracy. Each section also includes 
notes on “near misses”—cases where the anti-democratic argument 
failed, at least for now.

INTRODUCTION
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HERE ARE THE THEMES WE FOUND:

 
1. Direct attacks on democracy. 

Decisions in this category created 
barriers to voting, or directly attacked 
the power of some Wisconsinites’ votes. 
One case imposed a gerrymandered 
legislative map, guaranteeing that our 
state Legislature will not represent 
the will of the voters; another created 
barriers to voting absentee; and a third 
undermined the core authority of the 
Governor Wisconsinites elected in 2018. 
The will of the voters is the foundation 
of our democracy, and voters are the 
ones to decide elections. The three cases 
we discuss in this section undermine 
these bedrock American values. These 
cases most clearly demonstrate the 
antidemocratic tendencies of the 
current Court, as well as some of the 
far-right actors who frequently litigate 
before it.

2. Consolidating power at the 
Legislature. Decisions in this 
category strengthened Wisconsin’s 
Legislature at the expense of other 
bodies of government: the Governor, 
administrative agencies, and local 
governments. Wisconsin’s government 
is built on a separation of powers, with 
checks and balances. The Court issued 
at least six decisions that disturb 
this balance by shifting power to our 
gerrymandered Legislature. 

3. Results-oriented judging. In our 
largest category, we feature eight 
cases that belie the notion that judges, 
including self-identified “textualist” 
judges, make decisions in a neutral 
way. In case after case, the Court’s most 
conservative Justices cheerfully ignored 
or rewrote clear statutory language, 
or longstanding procedural rules, to 
reach their preferred results. These 
cases remind us that judges are people, 
too, and that in Wisconsin, our elected 
Supreme Court Justices are politicians 
with constituencies to serve.
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Finally, we preview some democracy issues we 
expect to see before the Court in the 2022–23 term. 

This report does not analyze every case from the 
2021–22 term. We looked primarily at cases with 
implications for how we vote, how our votes are 
counted, and how important our votes are; how 
our state government works; and how our local 
governments work. Occasionally, we examine a 
different kind of case to underline the themes 
we found in the explicitly democracy-related 
cases. There may well be additional cases from 
this past term that could further illuminate the 
issues we discuss. But in this report, we feature 
the dozen or so cases that have done the most 
to reshape our democracy this past term. Not 
coincidentally, undermining our democracy is 
having disproportional negative impact upon 
people of color, the LGBTQIA community, people 
with disabilities, and women. We try to highlight 
these effects and draw explicit connections between 
what can often seem like abstract legal principles 
and our everyday lives. 

We have made no effort to produce an “objective” 
or “neutral” report. Wisconsinites have a right to 
decide who governs them and how. We all deserve 
a functional, responsive, transparent government. 
That means we deplore the decisions that weaken 
our democracy, and we cheer when the Court gets 
it right. In some of the cases featured here, we 
represented parties or amici (and we’re transparent 
about which cases those are). Despite or maybe 

because of our stake in these issues, we have shown 
our work. We ground our arguments in the text of 
the Court’s decisions and the statutes they analyze, 
and when we refer to facts outside those decisions, 
we offer supporting sources. Interested readers will 
find these citations in the endnotes. 

We wrote this report as a warning bell and a call to 
action: our democracy is in danger, but none of us is 
powerless. Your vote matters. In November 2022 and 
April 2023, voters will determine who represents 
Wisconsin in the Governor’s and Attorney General’s 
offices, in the US Senate, and on the Wisconsin 
Supreme Court. Local elections are important, too: 
mayors, sheriffs, county clerks, and city councils 
play crucial roles in administering our election 
laws, and school boards help educate tomorrow’s 
voters. While Law Forward does not take positions 
on candidates, we unabashedly champion each and 
every voter’s ability to cast a ballot and speak their 
preferences as to how our state is governed. 

We wrote this report as a warning bell 
and a call to action: our democracy is in 
danger, but none of us is powerless.



D
E

C
O

N
S

T
R

U
C

T
IN

G
 D

E
M

O
C

R
A

C
Y

  
|  

N
o

v
e

m
b

e
r 

2
0

2
2

4

Chief Justice
Anne�e Kingsland Ziegler

Justice
Ann Walsh Bradley

Justice
Jill J. Karofsky

Justice
Patience D. Roggensack

Justice
Brian Hagedorn

Justice
Rebecca Grassl Bradley

Justice
Rebecca Frank Dallet

2017-2027

2018-2028 2019-2029 2020-2030

2003-2023 2016-20261995-2025

DISSENTMAJORITY  
AZ

DISSENTMAJORITY  
AB

DISSENTMAJORITY  
PR

DISSENTMAJORITY  
RB

DISSENTMAJORITY  
RD

NO DISSENTMAJORITY  
BH

DISSENTMAJORITY  
JK

WISCONSIN SUPREME COURT JUSTICES
The Wisconsin Supreme Court has seven members. Justices compete in nonpartisan statewide 

elections to win a ten-year term on the Court. Justices may run for re-election and serve 
multiple terms. The Chief Justice is elected by majority vote of the Justices themselves.
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Johnson v. Wisconsin Elections Commission 
Imposed gerrymandered maps that favor one party over the other, at the expense of voters.

Teigen v. Wisconsin Elections Commission 
Created barriers to absentee voting by forbidding ballot drop boxes and absentee ballot return 
assistance to clerks' o�ces.

State ex rel. Kaul v. Prehn 
Lessened governor's ability to direct administrative agencies.

Sewell v. Racine Uni�ed School District - [rejected] 
A�empt to create new, redundant mechanism for recounting ballots in open court.

Wisconsin Property Tax Consultants, Inc. v. 
Wisconsin Department of Revenue
Reduced authority of the Tax Appeals Commission.

State ex rel. City of Waukesha v. City of Waukesha Board of Review
Eliminated local government ability to challenge tax assessments.

Brown County v. Brown County Taxpayers Association - [rejected] 
A�empt to severely curtail local governments' taxing authority.

Becker v. Dane County - [rejected] 
A�empt to challenge local public health authorities' ability to issue orders to address pandemic.

Friends of the Black River Forest v. Wisconsin 
Department of Natural Resources 
Rewrote standing rules, making it harder to challenge agency actions.

Friends of Frame Park v. City of Waukesha
Created new standard for when person requesting public records has "prevailed" such that 
government must pay their fees and costs.

Waity v. LeMahieu 
Court interfered in usual appellate process and permi�ed Legislature to spend taxpayer funds 
on private a�orneys to draw and defend gerrymandered maps.

County of Dane v. Public Service Commission 
Court decided a moot case in favor of litigant with backing from right-wing interests.

John Doe I v. Madison Metropolitan School District - [rejected] 
A�empt to rewrite rules for litigating anonymously, and request for Court to address merits of 
case prematurely.
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AZ RB PR BH RD AB JK

AZ RB PR BH RD AB JK

AZ RB PR BH RD AB JK

AZ RB PR BH RD AB JK

AZ RB PR BH RD AB JK

AZ RBPR BH RD AB JK

AZ RB PRBH RD AB JK

AZ RB PR BH RD AB JK

AZ RB PR BH RD AB JK

AZ RB PR BH RD AB JK

AZ RB PR

AZ RB PR

BH

BH
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JUSTICE VOTE

MAJORITY  

CASE THEMES

THE 2021-2022 DEMOCRACY DECISIONS AT A GLANCE

LISTED IN THE ORDER IN WHICH THEY APPEAR IN THIS REPORT

We use this icon to flag cases throughout the report in which Law Forward participated.
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2021-22 TERM
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DIRECT ATTACKS ON 
DEMOCRACY
Several cases took power away from Wisconsin 
voters by creating barriers to voting making their 
votes matter less, or blocking democratically elected 
leaders from doing their jobs. We call these direct 
attacks on our democracy because they undercut 
this fundamental principle: voters elect their 
government. The press covered these cases more 
than most of the others in this report, because their 
implications are so dramatic. Each case is harmful 
in its own right. But to really understand the extent 
of the ongoing assault on our democracy, we need to 
look at them together.

Gerrymandering: Wisconsin’s 
uneven playing field
In Johnson v. Wisconsin Elections Commission, the 
Court imposed breathtakingly unfair electoral 
district maps on the people of Wisconsin, ensuring 
by a 4-3 vote that for years to come, the state 
Legislature will not reflect the will of the voters.1 
Every ten years, the US Census Bureau conducts a 
nationwide census and provides updated population 
data to each state. The states then must redraw 
legislative district boundaries to reflect the changes 
in population, bringing the number of people in 
each district back into balance, so that their votes 
have equal weight in electing representatives. US 

Representatives and Wisconsin state lawmakers 
all represent distinct geographic districts within 
Wisconsin (as opposed to US Senators, who 
represent the entire state). How you draw those 
districts has a huge impact on who gets elected, 
and distorting the districts can make some votes 
matter more than others. (You can learn more about 
this distortion, called partisan gerrymandering, in 
our Redistricting 101 guide, available here.)

The practical result of these unfair maps is that 
in Wisconsin, Democrats need to win much more 
than a bare majority of the vote in order to win 
a majority in the Legislature.2 Our last couple of 
elections illustrate this point. In 2020, Democratic 
candidates received nearly half of the total votes 
cast in state legislative races but won just over one 
third of the seats.3 In 2018, election results were even 
more striking: Democratic Assembly candidates 
actually received a strong majority, 53%, of the 
votes cast, but won only 36 of 99 Assembly seats.4 

This happens because the map has been drawn to 
dilute Democratic voting power and make most 
districts extremely “safe” for politicians of one 
party or the other. This disadvantages voters in 
another way: because a Democratic candidate is 
very unlikely to win in a safe Republican district 
and vice versa, there is no real competition for 
votes between the parties. Challenges from the far 
right or far left of the party become politicians’ only 
worry of defeat (via a primary election challenge), 
driving officials of both parties to be less likely 

JOHNSON V. WISCONSIN 
ELECTIONS COMMISSION

THE DECISION

CASE THEMES

M
A

J
O

R
IT

Y
D

IS
S

E
N

T

Ziegler

A. Bradley

Roggensack

R. Bradley Hagedorn

Dallet Karofsky

Law Forward represented 
Intervenor-Petitioners 
Black Leaders Organizing 
for Communities, Voces de 

la Frontera, League of Women Voters 
of Wisconsin, Cindy Fallona, Lauren 
Stephenson and Rebecca Alwin

https://lawforward.org/redistricting-101


Because a Democratic candidate 
is very unlikely to win in a safe 
Republican district and vice versa, 
there is no real competition for 
votes between the parties. Why 
compromise with the other party 
to pass needed policies if doing so 
makes it more likely that you lose 
your election?
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to work across the aisle. Why compromise with 
the other party to pass needed policies if doing so 
makes it more likely that you lose your election? 

Crucially, and not coincidentally, the partisan 
gerrymander has racial overtones. Black voters in 
Wisconsin vote overwhelmingly Democratic, so to 
dilute Democratic voting power, the Legislature 
had to dilute Black voting power. Even though 
the Black population in Wisconsin has grown 
since 2010, the new maps have one fewer majority-
Black district than the old maps. This is especially 
egregious because the majority-Black districts are 
in the Milwaukee area, where the past decade saw 
not only growth in the Black population but also 
shrinkage in the white population. So, while Black 
voters make up an ever-greater share of voters 
in their communities, this map redraws district 
lines to diminish their ability to obtain with elect 
representatives of their choice for  
these communities.

Later in this report, we will discuss how the 
Court has consolidated power in the Legislature 
and stripped power from the Governor, the 
administrative state, and local governments. During 
those discussions, we cannot forget that the 
current Wisconsin Legislature is fundamentally 
undemocratic. If it were a fairly-elected body 
of government that represented the people of 
Wisconsin equally, we might be slightly less 
concerned about its increasing hold on government. 
But the Legislature is not fairly elected, and its 

agenda does not reflect the will of a majority 
of Wisconsin voters. Consolidating power in a 
governing body that is not truly accountable to the 
people is undemocratic.



9

D
E

C
O

N
S

T
R

U
C

T
IN

G
 D

E
M

O
C

R
A

C
Y

  
|  

N
o

v
e

m
b

e
r 

2
0

2
2

Consequences of 
gerrymandering 
The costs of a gerrymandered, unrepresentative 

legislature are many. Consider two important issues 

where Wisconsinites have clear majority opinions: 

abortion access and gun violence prevention. 

This year, the US Supreme Court overturned Roe v. 

Wade, leaving the states to determine (at least for the 

time being) whether abortion is legal and accessible.5 In 

Wisconsin, that means a criminal ban on abortion from 

1849 could be enforceable again (although Attorney 

General Josh Kaul is challenging this ban).6 The US 

Supreme Court and conservative commentators say 

the answer lies at the ballot box: if voters want abortion 

care to be accessible in their states, they should elect 

legislators who will protect that right.7 And in Wisconsin, 

indeed, a strong majority of voters favor access to 

legal abortion with no, or limited, restrictions.8 So, why 

can’t Wisconsin just elect representatives who share 

their values to the Legislature, so those representatives 

will legalize abortion? Because our gerrymandered 

legislative maps make it nearly impossible. 

PARTISAN GERRYMANDERING 
IN WISCONSIN

2020 LEGISLATIVE ELECTION

38%
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46%
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Women and other people who can get pregnant will 

suffer needlessly under the new restrictions as they 

struggle to obtain the care they need. This is especially 

true of Black women, who already suffer exceptionally 

high maternal mortality and infant mortality rates in 

Wisconsin.9 Gerrymandering allows a small group of 

mostly white men in the state Capitol to make health 

care decisions on behalf of millions of people in this 

state whose experiences those men cannot begin  

to fathom. 

Similarly, Wisconsinites overwhelmingly favor common-

sense gun safety laws, but are unlikely to see them 

anytime soon.10 A recent gun-related case at the 

Wisconsin Supreme Court, Doubek v. Kaul, underscores 

this point. This term the Court held, unanimously, that 

the state could not deny a concealed carry license to 

a man convicted of a disorderly conduct misdemeanor 

based on domestic violence.11 Although federal law 

prohibits granting concealed carry licenses to people 

convicted of domestic violence crimes, the court 

unanimously concluded that the law did not extend 

to domestic violence-based disorderly conduct.12 In 

a concurrence, Justice Karofsky urged the state 

Legislature to pass a statute to “close this dangerous 

loophole,” and keep guns out of the hands of domestic 

abusers.13 But that won’t happen, because of our 

gerrymandered legislative maps.

Gun violence is a threat to all Wisconsinites but 

especially to people of color and women. As the Doubek 

case highlights, domestic violence remains a serious 

problem in Wisconsin, and according to the most recent 

WISCONSIN’S VIEWS
ON ABORTION

CURRENTLY IN WISCONSIN

63%

oppose the U.S. 
Supreme Court’s 
decision in Dobbs

83%

say abortion 
should be 

permi�ed in 
cases of rape 

and incest 

27%

believe abortion 
should be legal in 

ALL cases

58%

Abortion care is inaccessible due to a criminal ban that only 
exempts abortion to save the life of the mother. �is law was 

passed in 1849, before women could vote.

generally 
support 
abortion 

rights
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data, 79% of all intimate partner gun homicides in 

Wisconsin were against women. As for gun homicides 

more generally, they are more than 26 times more 

likely to end Black lives as white lives, a disparity that 

is far greater in Wisconsin than at the national level 

(where it is nevertheless a disturbing 10 times). And 

Black children and teenagers are four times as likely as 

white children and teenagers to die by guns. So when 

it comes to interpersonal crimes, Black people and 

women are at high risk. It is also tragically true, however, 

that suicides account for 70% of all gun deaths by 

intent in Wisconsin, and that white Wisconsinites are 

more than three times as likely as Black Wisconsinites 

to die this way.14 Wisconsin’s inability to pass gun 

violence prevention legislation starkly illustrates how 

the partisan gerrymander holds our policy hostage and 

harms communities across Wisconsin. 

Notably, Governor Tony Evers has called the Legislature 

into special session to address both abortion and gun 

safety, and each time, the Legislature refused to take 

any action or even discuss the issues.15 Instead, they 

simply “gaveled in and gaveled out,” meaning the 

session was formally begun but then immediately 

ended. The legislative leadership will not countenance 

any discussion of these issues, notwithstanding 

overwhelming public opinion, and that is a direct result 

of the gerrymander.

WISCONSIN’S VIEWS
ON GUN SAFETY REGULATION

CURRENTLY IN WISCONSIN

56%
support 

raising the 
minimum 

age for 
buying a gun 
from 18 to 21

81%
support “red-�ag laws” that would 

let police take guns from “people 
found by a judge to be a danger to 

themselves or others.” 

79%
support mandatory 
background checks 
at gun shows and 

private sales

�ere are no red �ag laws, no mandatory back-
ground checks at gun shows and private sales, 

and 18-year-olds may buy a gun.



There is no evidence that drop boxes, or 
absentee-ballot-return assistance, posed 
any threat to election security, and the 
plaintiffs were unable to place any such 
evidence into the record. Wisconsin’s 2020 
elections were free, fair, and secure.
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Creating barriers to voting
In Teigen v. Wisconsin Elections Commission, the 
Court outlawed drop boxes and erected unnecessary 
barriers to absentee voting. The 4-3 decision 
especially affects rural voters, elderly voters, 
and voters with disabilities, all of whom rely on 
absentee voting more than the average voter.16 The 
Court’s majority reached two conclusions: drop 
boxes are illegal, and voters may not return their 
absentee ballot to their municipal clerk’s office via a 
third party or agent.17 The plaintiffs, two Waukesha 
County voters represented by the Wisconsin 
Institute for Law & Liberty (WILL), contended 
that drop boxes made elections vulnerable to 

“fraud and abuse.”18 There is no evidence that drop 
boxes, or absentee-ballot-return assistance, posed 
any threat to election security, and the plaintiffs 
were unable to place any such evidence into the 
record.19 Wisconsin’s 2020 elections were free, fair, 
and secure.20 But far-right activists and even some 
lawmakers continue to embrace the conspiracy 
theory that the election was stolen from former 
President Trump, based solely on suspicion and 
fantasy.21 The Teigen decision gave those conspiracy 
theorists additional fodder, while also setting the 
stage for real problems in future elections.  

The more barriers to voting the state creates, the 
fewer people will cast a ballot. Wisconsin has no-
excuse absentee voting, which in theory should 
only make voting easier.22 But Teigen pushed 

absentee voting in the opposite direction. Consider 
a hypothetical: a couple living in rural Wisconsin 
requested absentee ballots because they work on 
election day and need to be home with their kids 
after work. They request their ballots, fill them out, 
and witness each other’s signatures. The day before 
Election Day, the wife decides to drop them off at 
the clerk’s office on her way to work. Her husband 
is taking the kids to school and then needs to drive 
an hour in the other direction to get to work. He 
does not have time to go to the clerk’s office. Under 
Teigen, his wife cannot bring his ballot to the clerk’s 
office, and he will have lost his opportunity to vote. 

For voters with disabilities, the situation was 
looking even more dire, until Law Forward filed a 
separate suit in federal court to affirm their right 
to ballot-return assistance. One of our plaintiffs in 
Carey v. Wisconsin Elections Commission,23 Timothy 
Carey, has muscular Duchenne syndrome, which 
severely restricts his mobility. He relies on 
advanced machinery and 24/7 in-home care to 

TEIGEN V. WISCONSIN  
ELECTIONS COMMISSION

M
A

J
O

R
IT

Y
D

IS
S

E
N

T

Ziegler

A. Bradley

Roggensack

R. Bradley Hagedorn

Dallet Karofsky

Law Forward represented 
Intervenor-Defendant-Ap-
pellants Disability Rights 
Wisconsin, Wisconsin 

Faith Voices for Justice, and League of 
Women Voters of Wisconsin

THE DECISION

CASE THEMES



Ballot access should not 
be a partisan issue.
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stay alive. He votes in every election. Mr. Carey is 
physically incapable of putting his own ballot in the 
mail or handing it to a clerk, and voting in-person 
at the polls puts his health and safety at risk. But 
the Wisconsin Supreme Court said he cannot ask a 
family member or caregiver to bring his absentee 
ballot to his municipal clerk.24 At least one Justice 
even thinks he cannot ask a family member to put 
his ballot in the mail.25 Thankfully, a federal court 
agreed with us and Mr. Carey that the Voting Rights 
Act protects the right of disabled voters, like Mr. 
Carey, to ballot-return assistance.26 

Ballot access should not be a partisan issue. Barriers 
to voting absentee will likely burden rural voters at 
least as much as urban voters. Disability certainly 
knows no political affiliation. The more people vote, 
the more robust our democracy, and the more likely 
it will reflect the preferences of the people  
of Wisconsin.

Harsh words from the bench

The lead opinion in Teigen was also dangerous because the concurring 

paragraphs embrace and perpetuate inflammatory conspiracy theories about 

the 2020 election being stolen. Justice Rebecca Bradley cited elections in 

which dictators Saddam Hussein, Kim Jong-un, and Raul Castro claimed to 

have won huge majorities, implicitly comparing those shams to Wisconsin’s 

free and fair elections.27 This anti-democratic rhetoric undermines the real 

choice Wisconsin voters made in 2020. Numerous court cases and external 

reviews have confirmed the integrity of that election and its results. 

This lead opinion is especially concerning because it is quite long and only 

a minority of the paragraphs—less than 40%—garnered support from a 

majority of the Justices. The most vitriolic paragraphs are all ones that have 

only minority support, because Justice Hagedorn declined to join them. Only 

those paragraphs with support from a majority of the Court state the law. 

The remaining 60% of the lead opinion is nothing more than a non-binding 

concurrence.28 This nuance has proven difficult for even attorneys and 

sophisticated readers to fully understand, and Justice Rebecca Bradley’s false 

and incendiary words, which have no place in any judicial opinion, have been 

at times misinterpreted as the majority’s opinion.29 
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What is WILL? 
The Wisconsin Institute for Law and Liberty, also known as WILL, has 

been at the center of many of the cases we’ve seen to restrict access 

to voting and consolidate power within a gerrymandered legislature. 

WILL identifies itself as “committed to conservative principles” and it 

was created in 2011 with funding from the Lynde and Harry Bradley 

Foundation. The Bradley Foundation, one of the nation’s leading 

funders of the right-wing legal and political movement, has remained 

WILL’s biggest funder, according to publicly available tax documents. 

Today, WILL is a leading force of the right-wing legal movement. Its 

litigation and policy arms both advocate less government regulation of 

business, increased restrictions on voting rights, and the privatization 

of education, specifically seeking to divert resources from public 

education to private schools, often religious ones. Much of WILL’s work 

aims to take Wisconsin’s law and government back in time, to an era 

before the New Deal and the Civil Rights Movement, by reviving long-

discredited theories of law and government that would serve only a 

wealthy few.  

Sources: will-law.org; Jessie Opoien, Wisconsin Institute for Law & 

Liberty plans growth in face of Democratic administration, Capital 

Times (Mar. 28, 2019), available here. 

WILL’s attack on democracy 
• Represented the petitioners in Johnson v. WEC, the 2020 census 

gerrymandering case, advocating successfully for undemocratic 
maps. In this case they also advocated unsuccessfully for changes 
to the rules of redistricting litigation. (See pgs. 7-8.)

• Represented the plaintiffs in Teigen v. WEC, the case that 
eliminated drop boxes and ballot return assistance to the clerk’s 
office (for non-disabled voters). (See pgs. 12-13.)

• Represented the plaintiffs in Becker v. Dane County, attacking 
local health departments’ authority to respond to the covid-19 
pandemic. Seeking to revive the long-discredited nondelegation 
doctrine, which would reshape government, through this case and 
others. (See pg. 25.)

• Represented the plaintiff in Brown County Taxpayers Association 
v. Brown County in an unsuccessful attempt to dramatically curtail 
local governments’ taxing authority. (See pgs. 24-25.)

• Represented the plaintiff in Stempski v. Heinrich, an unsuccessful 
bid for the Supreme Court to assume original jurisdiction over 
a pre-Becker challenge to Dane County’s pandemic-era mask 
mandate. (See pg. 19.)

• In John Doe v. Madison Metropolitan School District, attempted 
unsuccessfully to rewrite rules for litigating anonymously and 
leapfrog regular court procedure to obtain immediate merits ruling 
from Supreme Court. (See pgs. 34-35.)

• Filed amicus curiae brief in Wisconsin Property Tax Consultants, 
Inc. v. Wisconsin Department of Revenue against agency 
jurisdiction over tax disputes. (See pgs. 21-22.)

• Filed amicus curiae brief at the US Supreme Court on behalf of 
former Governor Walker expressing support for expanding school 
voucher programs that benefit religious schools. See Espinoza 
v. Montana Dep’t of Revenue, 207 L. Ed. 2d 679, 140 S. Ct. 2246 
(2020).

• Has filed and threatened numerous lawsuits challenging public 
school districts’ policies on curriculum, student health, and  
student behavior. 

https://captimes.com/news/local/govt-and-politics/election-matters/wisconsin-institute-for-law-liberty-plans-growth-in-face-of-democratic-administration/article_8640357a-df07-5dc8-8d02-fdaa6fad2944.html


With this ruling, the Supreme Court has 
blessed another right-wing obstructionist 
tactic, further preventing Governor Evers from 
doing his job on behalf of Wisconsinites. 
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Undermining Executive 
authority and disrespecting 
the will of the voters
We all learned in elementary school that our 
government has three branches: the legislature, 
the executive, and the judiciary. The legislature 
makes the laws, the executive enforces them, and 
the judiciary interprets them. In State ex rel. Kaul 
v. Prehn, the Court took away a crucial tool in the 
current Governor’s toolkit for enforcing laws.30 
In the process, it disrespected the will of the 
voters who elected the Governor in 2018, giving 
individual appointees of former governors and 
the Senate Majority leader an effective veto over 
the will of the voters as expressed in a statewide 
gubernatorial election.

Former Governor Scott Walker appointed Dr. 
Frederick Prehn to the Board of Natural Resources 
for a six-year term that ended May 1, 2021.31 When 
his term expired, Dr. Prehn refused to step down 
from the board.32 Though all involved tried to 
hide this fact, in deciding to overstay his term, 
Dr. Prehn consulted with former Governor 
Scott Walker, Senate Majority Leader Devin 
LeMahieu, and other GOP leaders.33 Meanwhile, 
the Republican-controlled State Senate refused 
to hold hearings on whether to confirm Governor 
Evers’s appointments to many executive agencies, 
including the DNR Board, which means he can 
make only provisional appointments.34 Attorney 

General Josh Kaul sued to stop Dr. Prehn from 
overstaying the end of his term on the Board. 
When the case reached the Supreme Court, the 
Court held, 4-3, that Dr. Prehn was legally allowed 
to keep his position. The majority reasoned that 
Dr. Prehn’s seat was not vacant even though his 
term had expired.35 As a result, he can stay on the 
Board as a “holdover” until the Senate confirms 
his replacement.36 The Court further ruled that 
Governor Evers can only remove him “for cause” 
(loosely, for misconduct in office).37

With this ruling, the Supreme Court has blessed 
another right-wing obstructionist tactic, further 
preventing Governor Evers from doing his job 
on behalf of Wisconsinites. Under the Supreme 
Court’s reasoning, the term limits for executive 
appointees, which were set by the Legislature, are 
meaningless as long as the Senate refuses even to 
consider the governor’s appointees, ignoring laws 
that tell the Senate to give the Governor “advice 
and consent” on his appointments. 

The Court’s ruling ignores the realities of 
Wisconsin politics to almost comic effect. In trying 
to explain why and how Governor Evers can still 
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influence the DNR Board, the majority notes that 
he can still propose members for confirmation, and 
that the process should be collaborative with the 
Legislature: “As has been true since the enactment 
of the Wisconsin Constitution, the Governor 
may of course work with the senate to obtain a 
mutually satisfactory outcome on appointments 
and selections for administrative offices.”38 This 
observation assumes a senate willing to work 
with the Governor—unfortunately, due to the 
gerrymander, such a senate is now a creature 
of fantasy.  

This issue extends beyond Dr. Prehn’s tenure on 
the DNR Board to affect all Wisconsinites through 
various administrative agencies. For example, 
three appointees of former Governor Walker 
on the Technical College System Board have 
similarly refused to yield their seats even after 
their terms expired, and now they can stay.39 This 
is a serious encroachment on the authority of 
the democratically elected Governor, and it sets a 
dangerous precedent for the future. Wisconsin has 
well over 1,000 positions in which gubernatorial 
appointees conduct the people’s business. The Prehn 
ruling essentially transferred control of those 
positions from the Governor to the Senate Majority 
Leader, who is not accountable to all Wisconsinites 
(and, thanks to the gerrymander, is not practically 
accountable even to the voters in his own district). 

Democratic norms were once enough to convince 
legislators from both parties to confirm the 

executive appointments of governors from the 
other party. After all, voters decide elections, and 
when the voters choose a governor, they want that 
governor to enact the priorities laid out during 
their election campaign. But Wisconsin’s current 
legislative leaders, who represent a gerrymandered 
Republican majority, have demonstrated time 
and again that they do not care about the will 
of the voters. If they refuse to confirm Governor 
Evers’s appointees, then former Governor Walker’s 
appointees can serve indefinitely, advancing the 
priorities of a governor who was removed from 
office by a majority of Wisconsin voters. Dr. Prehn, 
for example, can continue to hamstring the vital 
work of the DNR in protecting Wisconsin’s precious 
natural resources and fighting climate change. 

Notably, the voters who elected Governor Evers 
were disproportionately non-white and young.40  
The Legislature’s effort to curtail the current 
Governor’s power is thus ultimately an effort to 
suppress the political power of Black, Hispanic, 
and Asian voters, members of Wisconsin’s eleven 
federally recognized Tribal Nations, and younger 
voters. By siding with Dr. Prehn and tacitly 
approving the Legislature’s tactics, the Court, too, 
disrespected and disempowered these voters. 



Democratic norms were once 
enough to convince legislators 
from both parties to confirm 
the executive appointments 
of governors from the other 
party. But Wisconsin’s current 
legislative leaders have 
demonstrated time and again 
that they do not care about  
the will of the voters.
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Near misses 
Not every attack on democracy succeeded this term. 
The Court rejected a few brazen attempts to disrupt 
the system.

In Sewell v. Racine Unified School District Board of 
Canvassers, the Court rejected an attempt to create 
a new and redundant mechanism for recounting 
ballots in open court, which could have caused 
severe and unnecessary delays in future recounts 
and promoted endless re-litigation of election 
results.41 This was a welcome ruling, upholding the 
integrity and finality of the Board of Canvasser’s 
recount, which is the normal procedure candidates 
follow to confirm elections results. 

That said, the Court left the door open to apply Wis. 
Stat. § 7.54, which provides for reopening ballots, 
during future recounts, which could be cause for 
concern.42 Under § 7.54, “the contesting parties 
have the right to have the ballots opened and to 
have all errors of the inspectors … corrected by the 
board of canvassers or court deciding the contest.” 
The Supreme Court issued a very limited ruling 
declining to apply Wis. Stat. § 7.54 in Sewell. Chapter 
9 of the Wisconsin Statutes is the exclusive remedy 
for recounts, as we argued in our amicus brief in 
this case.43 If the Court decides in the future to 
add § 7.54 to the mix, it risks violating federal law 
about election records retention (another subject of 
our brief) and stoking the fires of anti-democratic 
suspicion of election officials and results.   

SEWELL V. RACINE UNIFIED 
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The Court also correctly denied two petitions for 
original actions. In Stempski v. Heinrich, a Sun Prairie 
resident represented by WILL sought to challenge 
the Dane County mask mandate. Although Chief 
Justice Ziegler and Justices Roggensack and Rebecca 
Bradley dissented from the denial, the other four 
Justices agreed the matter was not properly before 
the court as an original action.44 Former Lieutenant 
Governor Kleefisch, who at the time was running 
for Governor, also tried to file an original action, 
Kleefisch v. Wisconsin Elections Commission, 
challenging WEC guidance on absentee voting in 
several ways. The Court denied her petition.45 Since 
the Court has at other times been willing to ignore 
the established rules of civil procedure in order to 
deliver victories to right-wing litigants (see pgs. 
26-35), both decisions were welcome surprises. Of 
course, the Court ultimately addressed many of 
former Lieutenant Governor Kleefisch’s arguments 
on absentee voting in Teigen, and considered the 
mask mandate in Becker v. Dane County, which we 
discuss below. 

KLEEFISCH V. WISCONSIN 
ELECTIONS COMMISSION

Law Forward represented 
Amici Curiae the League 
of Women Voters of Wis-
consin, Disability Rights 

Wisconsin, Wisconsin Faith Voices 
for Justice, Wisconsin Democracy 
Campaign, and Souls to the Polls



Having captured the Legislature, 
right-wing activists and corporate 
interests, as well as the Legislature 
itself, have turned their attention to 
maximizing its power. 
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the knowledge, skills, or time to personally oversee 
absentee balloting or adjudicate tax disputes. 
Then there are the things we do expect them to 
do, but which our current Legislature refuses to 
do, such as consider gubernatorial appointees or 
pass legislation to supported by overwhelming 
majorities of the public. Attacks on bodies of 
government besides the Legislature—and judicial 
rulings that aggrandize the Legislature over other 
government actors—are really attacks on the 
functioning of our government, period.

CONSOLIDATING POWER 
AT THE GERRYMANDERED 
STATE LEGISLATURE
This term’s most marked trend was the 
consolidation of power at the state Legislature. 
Thanks to gerrymandering, the Legislature has been 
under Republican control since 2011 even when 
Wisconsin voters cast more votes for Democratic 
candidates to serve in that body.46 With the Johnson 
case, the Court ensured this situation will continue 
for the foreseeable future. Having captured the 
Legislature, right-wing activists and corporate 
interests, as well as the Legislature itself, have 
turned their attention to maximizing its power. 
This has involved corresponding reductions in the 
authority of the Governor’s office, administrative 
agencies, and local governments. 

Shifting power around this way is harmful because 
it makes government less effective and less 
responsive to voters. Often, taking power away 
from the Governor, administrative agencies, or 
local governments does not mean the Legislature 
will actually be able to fulfill the role those entities 
have been fulfilling. State legislators are simply not 
qualified to do this. In the best case, we elect them 
to be generalists—to listen to our concerns, study 
the issues, debate solutions, and enact laws that 
will make Wisconsin a better place to live, learn, 
and work. We do not expect our legislators to have 
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...at the cost of the Governor 
and administrative agencies
At the state government level, the Court has 
empowered the Legislature by reducing the power 
available to the Governor and the administrative 
agencies under that office’s supervision. As 
discussed above, in Kaul v. Prehn the Court gave 
the Senate the power to obstruct the Governor’s 
appointments to administrative agency leadership 
positions, allowing the former Governor’s 
appointees to now stay indefinitely past their 
expiration dates. This directly reduced the power of 
the Governor. In 2018, a majority of Wisconsinites 
explicitly rejected Scott Walker’s agenda and 
opted for a change, putting Tony Evers in charge. 
Yet former Governor Walker’s appointees remain 
in positions of power in administrative agencies, 
past the time when state statutes (passed by the 
Legislatures of yesteryear) dictate their terms 
should end. Contrary to the voters’ will, our duly 
elected governor cannot direct our state’s agencies 
with appointees who share the values and agenda 
of the Wisconsinites who elected him—who are, 
as we previously noted, disproportionately young 
voters and voters of color.  

The Court has countenanced further attacks on 
administrative agencies, too. To some extent, these 
can be viewed as attacks on the Governor, since 
he generally has more control over administrative 
agencies than the Legislature does. But they also 

represent a right-wing attack on the kinds of 
regulation and law enforcement that can best be 
accomplished by professional, non-elected public 
servants. Administrative agencies are ultimately 
responsive to elected leaders, who control their 
funding and can change the laws the agencies 
are tasked with enforcing. The agencies are also 
run by career staff and subject-matter experts, 
who are better-equipped than the generalists 
in the Legislature to design regulations that 
effectuate policies in complex, specialized areas 
like environmental protection, tax collection, and 
election administration, to name only a few.

For example, in Wisconsin Property Tax Consultants, 
Inc. v. Wisconsin Department of Revenue, the Court 
reduced the Tax Appeals Commission’s authority. 
A lobbying group had asked the Department of 
Revenue to clarify a 2017 law about tax exemptions 
for some machinery and equipment.47 Unhappy 
with the Department’s response, the lobbyists sued 
in Ozaukee County Circuit Court, asking the court 
to adopt their interpretation of the law, which 
would have broadened the tax exemption.48 The 
circuit court dismissed the case, because it held that 
the Tax Appeals Commission, which has specialized 
expertise on tax questions, should address the issue 
before a court did.49 The appellate court agreed.50 
But the Supreme Court insisted that the circuit 
court should have kept the case.51 All seven Justices 
agreed on this outcome, but for varying reasons. 
The majority held that the question at the heart of 
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the case was exclusively legal, not fact-bound, and 
that such questions should be decided in the courts.52 
But the Court’s most conservative Justices would 
have held that the Tax Appeals Commission had no 
jurisdiction over the matter at all.53 Since the case 
has been remanded for the circuit court to decide the 
merits, it may reach the Court again in the future. 

In Teigen, the Court created barriers to voting in part 
by rejecting the Wisconsin Elections Commission’s 
interpretation of elections laws.54 The Wisconsin 
Elections Commission (WEC) is a bipartisan agency 
whose members are appointed by officials from 
both leading political parties.55 The position of 
Commission Chair rotates between a Republican 
and a Democrat every two years.56 The Commission is 
further staffed by a professional Administrator, who 
is confirmed by the Senate to serve a four-year term 
as Wisconsin’s Chief Elections Officer.57 Though WEC 
was created by Republican legislators and former 
Governor Scott Walker only a few years ago,58 WEC 
has come under fervent attack from the right since 
the 2020 election.59 These attacks are in large part 
motivated by conspiracy theories about that election, 
which was free and fair.60 But they are also part of a 
bigger movement against deferring to professionals 
in administrative agencies to carry out the laws 
enacted by the Legislature. 

Attacks on administrative 
agencies represent a 
right-wing attack on the 
kinds of regulation and 
law enforcement that can 
best be accomplished by 
professional, non-elected 
public servants.
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 … at the cost of local government 
If administrative agencies are run by experts in a 
certain subject area, local governments are run by 
experts in a certain geographic area. Democratically 
elected local government leaders are closer to their 
constituents’ needs and concerns than politicians in 
the state government. They have a state constitutional 
mandate to govern their communities.61 Yet for years, 
right-wing politicians and activists have been attacking 
the ability of local governments to govern.62 This past 
term saw several encroachments in this area. 

The Teigen case is an attack on both the Wisconsin 
Elections Commission and on local elections officials. 
Relying on guidance from the Commission, and on 
their own counsel, many of Wisconsin’s 1,850 election 
officials provided drop boxes to their residents to make 
voting easier during the pandemic.63 Indeed, many 
municipalities had done so before the pandemic.64 In 
rural areas, part-time election officials often cannot 
offer extensive early voting hours or staff an office 
full-time to accept absentee ballot drop-off. Drop boxes 
were a convenient solution for them. In urban areas, 
in the early days of the pandemic, voters—especially 
voters of color, who were struck especially hard in 
the first waves of the virus—were understandably 
concerned about entering crowded indoor spaces to 
vote.65 Expanding drop box availability was a convenient 
solution to this problem, too. 

Across the board, local elections officials are close to 
their voters and know what kinds of challenges and 
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Near misses 
The Court rejected some of the most extreme attacks 
on local control launched by right-wing activists. 
But in two of the three cases we summarize here, 
they left the door open to harmful outcomes in  
the future.

In Brown County v. Brown County Taxpayers 
Association, the Court preserved an important 
source of local authority by upholding counties’ 
ability to levy sales and use taxes.70 This case 
garnered an unusual majority coalition of Justices 
Ann Bradley, Roggensack, Dallet, Hagedorn, and 
Karofsky. The Brown County Taxpayers Association 
and their counsel, WILL, had launched an 
unprecedented attack on local control that would 
have severely constrained local governments’ 
ability to govern. Brown County was relying on 
its sales and use tax to fund such vital services 
as infrastructure improvements, jail and mental 
health services, the library, parks, and more.71 It had 
decided it was in the county’s best interest to fund 
these services through a sales and use tax, rather 
than incurring a large debt that would need to be 
repaid, with millions in interest, through higher 
property taxes.72 Wisconsin law says that counties 
may levy sales and use taxes for the purpose of 

“directly reducing property taxes.”73 The BCTA argued 
that the only possible reading of “directly reducing 
property taxes” was a dollar-for-dollar offset in 
which property taxes were lowered to account for 

barriers they face in exercising the franchise. The 
Court’s ruling in Teigen was a slap in the face to the 
efforts and expertise of these local officials. 

In another case that ate away at local government 
power, the Court ruled that a municipal government 
could not challenge its own Board of Review’s 
property tax assessment in court.66 The City of 
Waukesha challenged the Board’s decision because 
it considered the assessment too favorable to 
the taxpayer at issue, a church, which had its 
property valued at just over $100,000 despite 
being about to sell it for over $1 million.67 But in 
State ex rel. City of Waukesha v. City of Waukesha 
Board of Review the Court concluded that the City 
could not appeal the assessment.68 The Wisconsin 
League of Municipalities argued in an amicus 
brief that the purpose of the Board of Review is to 
protect the interests of taxpayers generally, not 
just those of the individual taxpayer before the 
board.69 With the Supreme Court’s ruling, if a Board 
mistakenly rules against the interest of taxpayers 
generally, nobody is authorized to challenge that 
decision in Court. This takes a tool away from local 
governments seeking to protect the interests of 
their constituents, and it incentivizes politically 
connected individuals and businesses to press for 
advantageous treatment, secure in the knowledge 
that no one can challenge that treatment and have 
an objective court review it.
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revenue gained through sales and use taxes.74 The 
Supreme Court rejected this argument in favor of 
the broader reading advanced by Brown County 
and its amicus the Wisconsin Counties Association. 
In doing so, the Court preserved a vital source of 
revenue for local governments. 

In Becker v. Dane County, the Court upheld, in a 4-3 
decision, Madison-Dane County Public Health’s 
authority to issue and enforce public health orders 
when explicitly authorized to do so by the Dane 
County Board of Supervisors and Wisconsin law.75 
This is an important victory for local governments 
and public health officials in our state. Two Dane 
County residents and a dance studio, represented 
by WILL, had sued Dane County and the Madison-
Dane County Public Health Department over orders 
designed to curb the spread of covid-19.76 In a 
strategy the right is consistently using, the plaintiffs 
did not just challenge the specific orders they 
disliked; they challenged the county’s authority to 
issue such orders at all.77 The Court took the case on 
bypass from the Court of Appeals and decided that 
local health departments do have that authority, 
which is in fact clearly granted to them under state 
law. (We’ll say more about the Court’s use of the 
bypass procedure later in this report.) But the Court 
left the door open to revisit some of the arguments 
in Becker in the future, as we discuss later. 

Harsh words from the bench
Becker was also troubling in that it featured 

another vitriolic dissent. Justice Rebecca Bradley 

called a public health official “dictatorial” and “an 

unaccountable overlord.”78 In response to criticism 

from the majority opinion, Justice Bradley defended 

her characterization of the official’s actions “in 

terms of tyranny, autocracy, dictatorship, and 

despotism,” writing: “There are no more fitting 

words to describe the arrogation of power Heinrich 

wields.”79 These are extreme accusations to hurl 

at a public official doing her job during a global 

pandemic. This was one of several opinions Justice 

Bradley filed this past term that not only reach 

radically conservative conclusions but also employ 

dangerous rhetoric in expounding her views, 

thereby diminishing our civil discourse. 
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“THE TEXTUALISM 
SMOKESCREEN”: 
RESULTS-ORIENTED 
JUDGING  
Like many judges these days, the Justices of the 
Wisconsin Supreme Court profess to be textualists: 
judges who interpret laws based on the most 
sensible interpretation of the law’s plain text. 
But this past term reveals something else. In 
important cases, the Justices often let their own 
ideological preferences drive their analyses to 
reach the results that accord with their political 
commitments. What’s more, they frequently 
overlooked basic procedural rules to hand victories 
to parties they favor. 

To understand how the Court works and the 
role it plays in our state, we must understand 
its increasing embrace of results-oriented 
jurisprudence. In a way, it should come as no 
surprise when the Justices rule according to their 
personal ideologies—they are politicians elected 
based on campaign platforms, and they generally 
hope to win reelection in the future. They tell 
voters they hold certain beliefs, and once in office, 
they must feel pressure to uphold those beliefs, 
even when the text of a statute, or court precedent, 
points in a different direction. But this simple 
fact has been obscured by decades of professed 
devotion to some version of textualism. There are 

many cogent critiques of textualism.80 For now, we 
simply wish to point out that, however you feel 
about this method of judicial interpretation, it is not 
actually being applied consistently at the Wisconsin 
Supreme Court. Let’s look at some examples. 

Gatekeeping, or not: loosening 
rules of access for the Court’s 
favorites
In two major cases this term, the Court had to 
decide whether plaintiffs were entitled under 
basic legal doctrines to bring their case to court. 
Wisconsin’s courts are not available to anyone 
who has any problem at any time. The rules of 

“standing” govern who may bring a dispute to a 
court, although those rules are, in general, more 
lenient in Wisconsin than in federal court.81 But 
twice, the Court flouted those rules, in opinions that 
contradict both each other and established law. In 
one of those opinions, the Court ignored another 
threshold issue that should have ended the case: 
sovereign immunity, a doctrine that allows state 
governments to limit the conditions under which 
they may be sued. What do the rulings have in 
common? Both favored conservative  
political interests.

In Friends of the Black River Forest vs. Wisconsin 
Department of Natural Resources, the Court rewrote 
its own standing rules to preclude environmental 
activists from challenging an action by the 
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In important cases, the 
Justices often let their own 
ideological preferences drive 
their analyses to reach the 
results that accord with their 
political commitments.
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DNR that was meant to facilitate golf course 
development on undeveloped land that had been 
held in public trust along the Lake Michigan 
shoreline. Under Wisconsin law, a party may 
challenge an agency action when its “substantial 
interests are adversely affected.”82 The conservative 
majority insisted it was clarifying the long-standing 
state of the law when it said that to have standing 
to challenge an agency decision, a plaintiff must 
first allege that it has suffered an injury in fact, 
and second identify a statute that specifically 
protects, recognizes, or regulates the allegedly 
injured interest.83 This is a departure from the 
previous articulation of the second prong of that 
inquiry: whether the plaintiffs’ injured interests 
were within the “zone of interests” protected by 
law.84 The majority further held that a statute 
protects, recognizes, or regulates an interest only if 
it includes “substantive criteria.”85

These new standing requirements are nowhere to 
be found in the statutes governing challenges to 
agency decisions. The Court lifted the “substantive 
criteria” requirement from a 2004 appellate court 
decision that invented it out of thin air.86 This is not 
textualism, but rather a purported application of 
textualism despite the lack of any statutory text to 
support the outcome. The result is a court rewriting 
rules to favor a specific party.

In dissent, Justice Karofsky points out this and 
other flaws in the majority’s reasoning and makes 
a point we echo here: that the majority often 

uses textualism as a “smokescreen” to “conceal 
or distract from an otherwise result-orientated 
analysis.”87 By making up new criteria out of 
whole cloth, and by ignoring the text of Ch. 227 of 
the Wisconsin Statutes (which governs judicial 
review of agency actions), the Court engaged in 
anything but a textualist analysis. And the result? 
Conservationists were unable to challenge the 
DNR’s decision to trade public lands with a major 
corporation that wanted to build a golf course.88

Less than two weeks after issuing Friends of Black 
River Forest, the Court considered the procedurally 
suspect claims of the Teigen plaintiffs. In contrast to 
Friends of Black River Forest, the conservative Teigen 
plaintiffs were afforded an astounding degree of 
leniency as the Court overlooked significant defects 
in their claims.  

First, Teigen is notable for failing to cobble together 
a majority to apply the freshly conjured Friends of 
Black River Forest standard. Even though defective 
standing was alleged at every stage in litigation, 
a majority could not agree on why or how the 
plaintiffs’ claims satisfied standing requirements.

The lead opinion (in paragraphs joined by only 
a minority of the Court) provided only a flimsy 
standing analysis, miscasting the arguments 
that had been presented to it. Through willfully 
selective reading, the opinion disposed of the 
Democratic Senatorial Campaign Committee’s 
standing arguments by claiming that the DSCC 
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had confused Wisconsin’s standing doctrine with 
federal doctrine.89 To support this claim, the opinion 
notes that the DSCC had cited a federal case from 
the Fifth Circuit.90 True, technically—the DSCC 
cited the case in a footnote to a lengthy discussion 
of Wisconsin standing doctrine that cited nine 
separate Wisconsin appellate cases.91 The DSCC cited 
the Fifth Circuit to support its ancillary argument 
that courts outside of Wisconsin have routinely 
rejected the “vote dilution” theory of standing the 
Teigen plaintiffs were arguing.92 But rather than 
meaningfully engage with the standing issue, the 
lead opinion opted to distract. The result? Weeks 
after the Court rewrote its standing doctrine 
to deny relief to a progressive non-profit, two 
conservative activists were given a free pass on 
the question, enabling them to narrow Wisconsin’s 
absentee balloting system for the entire electorate.

This pattern appears elsewhere in Teigen. In 
general, states and their agencies are immune 
from lawsuit under the Eleventh Amendment to 
the U.S. Constitution, a doctrine called “sovereign 
immunity.” Indeed, Wisconsin’s Constitution 
expressly establishes such immunity as the default 
rule and provides that the Legislature “shall direct 
by law in what manner and in what courts suits 
may be brought against the state.”93 Wisconsin law 
is clear: statutory waivers of sovereign immunity 
are construed narrowly. And Wisconsin’s election 
statutes decree that no one may commence a 
lawsuit to test the validity of any decision, action, 

or failure to act on the part of any election official 
without first filing a complaint with the Wisconsin 
Elections Commission.94 So, sovereign immunity 
shields WEC from suit when a plaintiff fails to first 
follow the procedure set forth in Wis. Stat. § 5.06. 
The Teigen plaintiffs never followed that procedure. 
Yet, the Court gave them a free pass once again.

As with the standing question, a majority of 
the Court was unable to explain why sovereign 
immunity did not defeat the lawsuit. Again, three 
justices joined the lead opinion’s reasoning while a 
fourth crafted his own. The lead opinion contended 
that because WEC did not expressly join this 
issue during oral argument, the other appellants 
could not raise it.95 It is odd, to say the least, that 
three justices contend that the State’s sovereign 
immunity, which the constitution says can be 
waived only through express legislative action, 
could here be overridden because an attorney 
within the Department of Justice did not embrace 
the issue at oral argument. Not only does this 

The result? Weeks after the Court rewrote its 
standing doctrine to deny relief to a progressive 
non-profit, two conservative activists were 
given a free pass on the question, enabling 
them to narrow Wisconsin’s absentee balloting 
system for the entire electorate.



This past term, the Court consistently chose to 
interpret statutes in the most anti-democratic way 
possible, even and especially when more sensible 
interpretations of the statute were available.
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rationale override the state constitution, it does 
not even accurately represent the facts on which 
it rests. WEC’s answer to the lawsuit affirmatively 
alleged that sovereign immunity barred the 
plaintiffs’ claims.96 In other parts of the lead 
opinion, those same justices relied upon the parties’ 
pleadings (rather than oral arguments) to inform 
their decision.97 For example, the lead opinion was 
happy to rely on the language of the plaintiffs’ 
complaint to reject Justice Hagedorn’s standing 
analysis as “divined” rather than controlling.98 
Yet when the defendant’s Answer offered a clear 
roadmap to dismiss the entire case, the lead opinion 
was comfortable turning a blind eye. Again, the 
leniency here is telling.

Resolving ambiguity in the 
least sensible way possible 
Sometimes, a Court’s job is to resolve the ambiguity 
inherent in a statute. Writing laws is not an 
exact science, and sometimes it will not be clear 
how to apply a statute to a specific set of facts. 
But often a look at the surrounding statutes 
and careful consideration of our system of laws 
reveals a fair and logical solution to a problem of 
statutory interpretation. This past term, the Court 
consistently chose to interpret statutes in the most 
anti-democratic way possible, even and especially 
when more sensible interpretations of the statute 
were available. 

In Prehn, no statute explicitly said what should 
happen in the exact circumstance at hand: a political 
appointee’s term expired under statute, but he 
refused to step down, and the Senate refused to 
consider the Governor’s provisional appointee. (The 
statute does not address this scenario because its 
drafters likely assumed that appointed officials 
would abide by statutory term limits and that 
the Senate would fulfill its role of confirming the 
Governor’s appointments, rather than stonewall his 
efforts to do his job.) The Court framed the question 
before it as whether the expiration of Dr. Prehn’s 
term created a vacancy on the DNR Board.99 No law 
explicitly answered this question. But Wisconsin 
laws speak to aspects of this scenario. The law clearly 
states that Dr. Prehn’s term expired when his six 
years were up.100 The law expressly gives the Governor 
the power to make provisional appointments to 
agency boards.101 On a more fundamental level, our 
Constitution and statutes establish three branches 
of government, with the Governor in charge of 
administrative agencies, and decades of case law 
uphold this basic government structure.102

The most sensible and democratic reading of the laws, 
as advocated by Law Forward and the Department of 
Justice, would have been that, once Dr. Prehn’s term 



The Court 
engages with 
the real world 
only when 
reality advances 
the majority’s 
results-oriented 
jurisprudence.
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expired, his seat became vacant, and the Governor 
could put a provisional appointee in place. If the 
Senate disapproved of that appointee, it could 
vote not to confirm and that would prevent the 
appointee from serving. 

The Court decided differently. The Court’s decision 
relied on a statute that does not apply to the DNR, 
and it deliberately ignored reality. The first piece of 
that is simply wrong and shows a careless majority 
seeking to bolster its opinion by any means 
necessary. In an attempt to assuage separation-
of-powers concerns, the majority argued that the 
Governor maintains significant power over the 
DNR through his ability to appoint a secretary 
who “wields all of the administrative powers and 
duties of the department.”103 This is simply not true. 
To make this argument, the Prehn majority relied 
on a statute that generally grants this power to 
agency secretaries. Yet, in the very first sentence, 
that statute expressly excludes the DNR from its 
ambit.104 As a result, the DNR secretary does not 
wield all administrative powers and duties of the 
department. Thus, key reasoning underlying the 
majority opinion is incorrect.

The second is notable because the Court engages 
with the real world only when reality advances the 
majority’s results-oriented jurisprudence. The Court 
relied heavily on precedent involving appointees 
holding over after their appointments ended. 
In other circumstances, under a now-replaced 
statutory scheme and when the Legislature met 

only part time, the Court had approved of such 
holdovers. Law Forward’s amicus brief unpacked 
this history and explained how changes to 
Wisconsin’s statutes since those earlier decisions 
rendered them inapplicable. But the Court in Prehn 
ignored the vital historical context of the decisions 
it cited, in favor of its own version of reality.105 
The Court thus based its opinion on an alternate 
historical reality, while, elsewhere in the Prehn 
opinion, the Court was strikingly unconcerned with 
the current realities of Wisconsin politics, and the 
improbability of Governor Evers ever getting his 
appointees considered, much less confirmed. 

In the Johnson case on redistricting, the Court 
needed to interpret the US Supreme Court’s 
directive, and again, it chose the least democratic 
solution—even when it meant ignoring fundamental 
legal principles. The Washington justices ordered 
the Wisconsin Supreme Court to show its work 
on the Voting Rights Act analysis when adopting 
Governor Evers’s maps.106 Instead of sticking to its 
original decision and spelling out that analysis in 
an updated opinion, the Court threw up its hands 
and selected different, worse, maps, knowing that 
even if they were appealed, the Washington justices 
would affirm those maps, because they further 
conservative interests. 

The Teigen case also sees the Court reading a statute 
illogically—this time, to create barriers to voting. 
The majority concluded that because Wisconsin’s 
absentee voting laws are mandatory, and no 
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statute explicitly authorizes drop boxes, the use of 
drop boxes is illegal.107 But take a closer look at the 
statute in question, and this reasoning falls apart. 
The statute says that some absentee voting laws 
“shall be construed as mandatory. Ballots cast in 
contravention of the procedures specified in those 
provisions may not be counted.”108 The Court is often 
quick to reach for a dictionary, but the majority 
in Teigen offers no definition or analysis of what it 
means for a ballot to be in “contravention” of the 
procedures in Wisconsin law. If the majority had 
done so, it might have found that Merriam Webster 
defines “contravene” as “to go or act contrary to: 
violate.”109 As we argued in our brief (and again in 
our motion for the court to reconsider its decision), 
just because the statute does not expressly 
authorize drop boxes, does not mean it forbids them. 
The Court chose to interpret the statute to foreclose 
election officials from collecting ballots through 
drop boxes—but its reading of the statute is not the 
only reasonable one. 

Another case that illustrates the Court’s penchant 
for a non-textualist jurisprudence is Friends of 
Frame Park v. City of Waukesha, in which the 
Court created a new standard for when someone 
who requested public records can be said to have 
prevailed against the government such that the 
government must pay their attorney’s fees and 
litigation costs. The majority opinion was just one 
paragraph long, holding that a party prevails in 
an open records case when it obtains “a judicially 

sanctioned change in the parties’ relationship.”110 
Where did this standard come from? There is no 
majority reasoning, but in concurring paragraphs, 
the Court’s most avid textualist, Justice Hagedorn, 
relies on federal standards to make a radical 
departure from longstanding Wisconsin state 
standards.111 Wisconsin need not, and often does not, 
follow federal law on issues where the state can and 
has set its own course.112

Before Frame Park, the rule in Wisconsin was that a 
party could recover fees any time there was a causal 
nexus between bringing suit to recover records and 
the responding entity then providing the records.113 
This meant that a government entity that refused 
to turn over records until facing litigation from a 
persistent requester might be required to pay costs 
and fees, even if the government entity settled the 
case by producing the records. As Justice Karofksy 
pointed out in dissent, the new standard under 
Frame Park removes an incentive for government 
entities to comply with records requests, because 
they can stonewall until they are sued and then 
produce the records, without fearing that costs 
and fees will be imposed as a result of their 
intransigence.114 Since not all requesters will have 
the means to file a court challenge, many records 
will simply never be produced. 
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The Supreme Court has become 
so sympathetic to right-wing 
litigants that they often prefer 
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Changing the rules of the game 
with a slapdash approach to 
procedure
Both right-wing activists and the Court have also 
grown adept at distorting procedure to further  
their ends. 

The sovereign immunity problem in Teigen that 
we discussed earlier is also a procedural one: the 
plaintiffs failed to follow mandatory administrative 
procedures, but the Court excused this failure. 

This Court also grants a tremendous number of 
bypass petitions to right-wing litigants—including in 
Teigen. A “bypass” is when a party, after appealing a 
circuit court decision to the court of appeals, files a 
petition to bypass the court of appeals and leapfrog 
straight to the Supreme Court.115 The Court then 
has discretion to hear the case or not. The Court 
can hear only a limited number of cases each term, 
and usually, it makes sense to let a case go through 
the full circuit court and appellate court process 
before bringing the issue to the highest court. This 
way, the arguments can be fully developed below, 
and adjudicated by trial court and appellate judges, 
whose analysis may be helpful to the highest court. 
But the Supreme Court has become so sympathetic 
to right-wing litigants that they often prefer to skip 
straight to the top of the judicial system. 

For example, in Waity v. LeMahieu, a group 
of taxpayers challenged legislative leaders’ 
commitment of more than $1 million in taxpayer 

money to hire private attorneys for redistricting 
before there was any litigation related to the 
redistricting process. The circuit court agreed with  
the plaintiffs and ordered Senate Majority Leader 
Devin LeMahieu and Assembly Speaker Robin Vos to 
end the engagement and stop all payments. When  
both the circuit court and the court of appeals denied 
the Legislature’s request to put that order on hold 
while the appeal proceeded, Vos and LeMahieu filed 
a petition to bypass the case to the Supreme Court. 
The Supreme Court granted the bypass petition and 
stayed the circuit court order. The Court then went on 
to rule in Vos and LeMahieu’s favor, authorizing the 
expenditure of taxpayer funds to draw and defend 
gerrymandered maps for Wisconsin.116

In Waity, Law Forward filed two amicus briefs on 
behalf of the Wisconsin Democracy Campaign. The 
first, filed in the circuit court, addressed the merits 
and explained the constitutional problems raised by 
the Legislature’s engagement of private attorneys 
to advance the private, partisan interests of the 
Republican Party and its members in the Legislature. 
The second was filed in the Supreme Court, arguing 
that bypass was not warranted on what amounted 
to a bread-and-butter statutory interpretation. 
The Court nevertheless had no 
trouble overriding the usual 
appellate process to ensure, in 
July 2021, that the Legislature 
could continue to pay expensive 
private attorneys. 
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In County of Dane v. Public Service Commission,  
a case about the standard for recusal of a public 
official, the Court performed an even more 
surprising procedural intervention, this time 
helping a public official with ties to the energy 
industry. The majority opinion was just one 
paragraph, in which Chief Justice Ziegler and 
Justices Roggensack, Rebecca Bradley, and Hagedorn 
agreed that “the circuit court improperly denied 
Huebsch’s motion to quash the discovery subpoena 
he received.”117 But the issue the Court decided  
was moot. 

The case was about whether Driftless Area Land 
Conservancy, a conservation group, could subpoena 
phone records from a former member of the Public 
Service Commission who had approved an energy 
transmission line project.118 Driftless alleged that by 
participating in the vote on the project, Huebsch 
violated their due process rights, because his ties 
to the energy industry gave the appearance that 
he was biased.119 Driftless subpoenaed Huebsch 
as a nonparty witness to testify and provide his 
cell phone records.120 Huebsch filed a motion to 
quash the subpoena of his phone, which the circuit 
court denied. He appealed the denial to the circuit 
court, and while that appeal was pending, Driftless 
withdrew its subpoena for phone records. The court 
of appeals correctly concluded that the appeal of 
that subpoena was now moot.121 Huebsch appealed 
the court of appeals’ finding of mootness, and the 
Supreme Court agreed to hear the case, which 

also included several substantive arguments that, 
according to Justice Karofsky in her dissent, were 
neither novel nor urgent.122 The Court granted the 
appeal anyway, and issued a decision against the 
conservationists seeking records from a former 
government functionary. This decision favored that 
former functionary, a businessperson who had 
attracted amicus filings from such powerful allies 
as Wisconsin Manufacturers and Commerce. Such 
favoritism does not reflect well on the Court. 

Near misses
In John Doe I v. Madison Metropolitan School District, 
WILL made a bold attempt to rewrite the rules on 
anonymous litigation, and an even bolder attempt 
to circumvent procedural rules to have their clients’  
claims heard before the Supreme Court. Thankfully, 
both attempts failed. A group of parents in the 
Madison Metropolitan School District, represented 
by WILL, had sued the District over its Guidance 
& Policies to Support Transgender, Non-binary & 
Gender Expansive Students (the Policy). At the same 
time as filing the lawsuit, they moved to proceed 
anonymously.123 The circuit court agreed they 
could proceed anonymously to the public, but said 
they must share their names with the court, the 
District’s attorneys, and other attorneys and staff at 
the attorneys’ firm—as is typically the process when 
a litigant is publicly anonymous for their own or 
their children’s privacy.124 
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In John Doe I, the Court 
correctly declined WILL’s 
invitation to rewrite the law 
on litigating anonymously.

35

D
E

C
O

N
S

T
R

U
C

T
IN

G
 D

E
M

O
C

R
A

C
Y

  
|  

N
o

v
e

m
b

e
r 

2
0

2
2

Then the appeals began, and the procedural history 
got more complex. The Doe plaintiffs appealed 
on anonymity, asking to hide their identity even 
from the other side’s lawyers.125 At the same time, 
the plaintiffs asked the circuit court to issue an 
injunction against the District’s policy; unsatisfied 
with the circuit court’s denial, they asked the 
court of appeals for injunctive relief.126 After the 
court of appeals also denied injunctive relief, the 
Supreme Court denied their petition for review on 
the merits.127 However, the court of appeals also 
affirmed the circuit court’s order on the question of 
proceeding anonymously—remember, the plaintiffs 
were permitted to remain anonymous to the public, 
but not to the judge or opposing counsel.128 

At that point, the plaintiffs again asked the Supreme 
Court for review, this time requesting that the Court 
reexamine and overrule its established precedent 
on when parties can proceed anonymously. The 
Court accepted review on this question only.129 It 
correctly declined plaintiffs’ invitation to rewrite 
the law on litigating anonymously.130 Amazingly, 

the plaintiffs also pressed the Court to decide whether 
they were entitled to injunctive relief, an issue on which 
the Court had already declined to weigh in at this stage. 
As the Court explained: “Allowing this procedural leap-
frog would render nugatory the discretionary review 
appellate courts apply when reviewing any form of 
temporary injunctive relief granted or denied by the 
circuit court.”131 In plain English: litigants can’t just skip 
the regular court review process and demand a hearing 
at the Supreme Court whenever they feel like it. Yet, three 
dissenting Justices, led by Justice Roggensack, would have 
decided the motion for injunctive relief (in the parents’ 
favor, naturally) based on an invocation of the Court’s 

“superintending authority,” grounded in the Wisconsin 
Constitution, even though no litigant had invoked that 
authority.132 This would have been a dramatic overstep 
indeed by the Court—one we are glad was not taken. 

The Court did correctly reject two original actions that 
sought its premature intervention in issues that needed 
to be developed at the circuit court. In Stempski v. Heinrich, 
a plaintiff filed an original action about the Dane County 
Mask Mandate, which the Court declined to hear.133 
Ultimately, the Court decided this issue through the Becker 
case, benefiting from the record and arguments developed 
in the circuit court. The Court also denied a petition from 
former Lieutenant Governor Rebecca Kleefisch for leave 
to file an original action challenging WEC guidance on 
absentee voting, although it ultimately decided several of 
these issues in its procedurally defective Teigen opinion.134
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WHAT TO WATCH 
MOVING FORWARD

We are keeping an eye on several trends as the 
Court’s new term gets underway.



We expect 
continued 
attacks from 
right-wing 
activists on the 
right to vote.
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CONTINUING THREATS 
 TO VOTING RIGHTS 
AND ELECTION 
ADMINISTRATION
We expect continued attacks from right-wing 
activists on the right to vote and on how 
Wisconsin’s municipal clerks administer elections. 
Several cases currently pending before circuit 
courts or the courts of appeals could eventually 
land at the Supreme Court. The Waukesha County 
Circuit Court recently halted two longstanding 
absentee-voting practices: curing ballot envelopes 
and spoiling ballots at the voter’s request.135 Those 
issues are being further litigated, either in separate 
lawsuits or on appeal. The same court recently 
rejected, at least preliminarily, a challenge to 
the Wisconsin Elections Commission’s authority 
to issue guidance and is also hearing another 
challenge to the use of federal voter-registration 
forms.136 The challenge to WEC’s guidance authority, 
flies in the face of Wisconsin Statutes, but may 
ultimately find a friendly audience at a Supreme 
Court hostile to any legislative delegation of 
authority to agencies (discussed at length in the 
next subsection).

Absentee-ballot curing is the common-sense 
practice of an election official adding a zip code, 
state, or municipality to a witness’s address on an 
absentee-ballot envelope, if the witness provided 

incomplete address information but enough to make 
their identity clear. The right wants to prevent clerks 
from counting absentee ballots when the witness’s 
address is incomplete—even though this would 
violate Wisconsin law, the federal Civil Rights Act, 
and the US Constitution. At the time of this report's 
publication, two lawsuits seeking to protect voters' 
rights in the wake of the elimination of ballot curing 
were pending in the lower courts, including one filed 
by Law Forward on behalf of the League of Women 
Voters of Wisconsin.137

Another issue that could recur is ballot-mailing 
assistance. The Court did not explicitly decide in 
Teigen whether state law allows voters to have 
assistance mailing their ballots, but WILL’s counsel 
argued at oral argument that it does not.138 Our Carey 
case resolved the issue for voters with disabilities, 
but it is possible that anti-voting activists will seek 
a court order holding that non-disabled voters may 
not have another person mail their ballot. This issue 
could come to the Court via original action or a 
challenge in the lower courts. 

It is also worth noting that the Legislature passed 
a number of election-related bills in its last session 
that Governor Evers vetoed, such that the statutes 
never became law or made it to the Supreme Court 
for review. If a Republican candidate wins the 
Governor’s race in 2022, it is conceivable that the 
new Governor would sign similar voting-related bills 
from the Legislature and those bills’ restrictions on 
voting could find their way to the Court. 
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NONDELEGATION 
DOCTRINE 
The so-called nondelegation doctrine is a dangerous 
theory that would radically disrupt government 
in Wisconsin. It is a favorite of the far right on 
both national and state stages. The Wisconsin 
flavor of the theory has already been embraced by 
three members of our Supreme Court, as well as 
numerous Justices on the United States  
Supreme Court.

The basic premise is that the Wisconsin 
Constitution prohibits the Legislature from 
delegating any of its authority, though there 
is no historical basis for this argument. The 
nondelegation doctrine was briefly in vogue in 
Wisconsin from the end of the 19th century until 
1928, when the Wisconsin Supreme Court issued an 
opinion rejecting it. In State v. Whitman, the Court 
carefully considered and rejected various historical 
and constitutional objections to the delegation of 
legislative authority to administrative agencies, 
and concluded that such delegation was both 
constitutionally permissible, and necessary to the 
functioning of a modern government.139 For nearly 
a century, Wisconsin government has operated 
according to this understanding of delegation. 
Other states, and the U.S. Supreme Court, eventually 
followed suit, and the nondelegation doctrine has 
long been obsolete. The United States Constitution, 
which in many ways served as the starting point 

for the Wisconsin Constitution, does not include any 
version of a nondelegation doctrine, and historical 
research shows that its framers not only understood 
delegation to be constitutionally permissible, but 
practiced extensive delegation.140 

If adopted, the nondelegation doctrine would 
mean the Legislature cannot pass laws giving 
administrative agencies discretion in the specific 
subject areas in which they are experts. A particularly 
robust version of this idea would also preclude 
the Legislature from granting powers to local 
governmental authorities. Under the nondelegation 
doctrine, administrative agencies could only take 
such specific actions as the Legislature ordered them 
to take. The Legislature could not, as it does now, put 
the Department of Public Instruction in charge of 
regulating schools within certain parameters, or 
the Department of Natural Resources in charge of 
our public lands and hunting seasons. Nor could the 
Legislature charge DNR with determining the safe 
levels of chemicals in our drinking water; instead, the 
nondelegation doctrine would require the Legislature 
to set the precise level for each chemical and stay on 
top of scientific developments so that it alone could 
adjust those exposure levels. 

Under current law, administrative agencies are 
permitted to act only in the areas authorized by 
legislation. Even then, they are subject to oversight by 
the Governor and, in numerous ways, review by the 
Legislature.141 Their authority can also be modified or 
removed by statute. 



Under the non delegation 
doctrine, government as we 
know it in the modern world 
would largely grind to a halt. 
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Similarly, local agency officers remain under 
the control and supervision of democratically 
elected officials. If agencies or officers exceed 
their authority, they are answerable to the people. 
Because the Legislature is a generalist body, 
and because circumstances may be different in 
Milwaukee versus Oulu, Wisconsin, the Legislature 
has historically delegated the authority to fill in the 
gaps in various laws. Agencies and local officers do 
that with the aid of expertise in their subject areas 
and jurisdictions. A reanimated non-delegation 
theory would end this practice. Those agencies 
could not take independent actions. Government as 
we know it in the modern world would largely grind 
to a halt. 

Justices Roggensack and Rebecca Bradley, as 
well as Chief Justice Ziegler, all support a radical 
version of the so-called “nondelegation doctrine.” 
In Becker, they would have held that local health 
authorities cannot give orders to address epidemics, 
even though the Legislature specifically passed a 
statute authorizing them to do so, because that 
statute would be, in their worldview, impermissible 
delegation.142 This is a great example of the folly of 
this theory: in Wisconsin, local governments (and 
DHS) would have been powerless to take any action 
in response to the covid-19 pandemic, and even 
more lives would almost certainly have been lost. 

The close call in Becker v. Dane County, unfortunately, 
may be a sign of what’s to come. For almost 100 
years, Wisconsin, like most of the country, has 

employed a flexible approach when faced with 
laws that delegate certain authority to local 
governments or agencies.143 This approach is 
consistent with Wisconsin’s constitutional order, 
which provides for the creation of administrative 
agencies and delegation to local authorities.144 
Based solely on the sentence “The legislative power 
shall be vested in a senate and assembly,”145 the 
Becker plaintiffs, and three justices, were prepared 
to upend our current system of government, and 
dramatically curtail the ability of agency experts 
and local officials, who know more about the 
specific issues facing Wisconsinites, to be of service 
to our citizens, while remaining answerable to 
elected officials. 

Nondelegation did not unravel Wisconsin 
government, but only because Justice Hagedorn 
was unwilling to embrace such a radical change 
without detailed historical support for rewriting 
Wisconsin’s constitutional structure, in the form of 
evidence of the Wisconsin Constitution’s framers’ 
intent. In his concurrence in Becker, he did not 
foreclose giving the plaintiffs what they want, but 
laid out in detail the kind of evidence he would 
need to see to embrace the doctrine. This all but 
guarantees that some far-right actor will attempt to 
find such evidence and 
bring it to the Court in 
a coming term.146 
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CONSTITUTIONAL 
AMENDMENT CASE 
In the first case of the current Term, on September 
6, the Court heard arguments in Wisconsin Justice 
Initiative v. Wisconsin Elections Commission, a case 
about ballot questions regarding constitutional 
amendments. This case concerns the 2020 
constitutional amendment about victims’ rights 
(often called “Marsy’s Law”). In short, the ballot 
question promised to bolster victims’ rights without 
harming defendants’ rights. But in some ways the text 
of the amendment irrefutably diminished the rights 
of the accused. The description of the amendment on 
the ballot made no mention of that and was therefore 
misleading to voters. Law Forward filed an amicus 
brief in partnership with the ACLU of Wisconsin 
explaining how social science on decision-making 
underscores the problems with the question given to 
voters, which failed to give them all the information 
they needed to make an informed decision.147

The Court has already previewed its stance on the 
amendment in a criminal case this past term in 
which it relied on the new amendment to decide 
that a defendant did not have a right to an automatic 
stay of an involuntary medication order.148 This case 
highlights the stakes of constitutional amendments, 
and how crucial it is that they be presented to voters 
as accurately and completely as possible.

WISCONSIN JUSTICE 
INITIATIVE V. WISCONSIN 
ELECTIONS COMMISSION

Law Forward filed a 
brief on our own behalf, 
together with ACLU-Wis-
consin, as Amici Curiae
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Elections have consequences—or at least, they should. 
In Wisconsin, our democracy has thrived for nearly 
175 years but now stands on increasingly shaky pilings. 
Few voters have a real choice when it comes to who 
will represent them in our state Legislature, because of 
a partisan gerrymander entrenched and extended by 
the Court. Gerrymandering does not affect statewide 
offices, but when voters elected a Democratic 
Governor and Attorney General, the Republican 
Legislature reacted by reducing executive powers and 
blocking the work of the incoming state officers. In the 
years since, the Supreme Court has consistently taken 
the Legislature’s side, even when doing so contravened 
statutory text, constitutional provisions, and settled 
precedents. Traditionally, judges are considered 
neutral arbiters of fact and law, and we do not expect 
them to take political sides. But these days, judicial 
elections in Wisconsin are nonpartisan in name 

only. In the last Supreme Court election, one of the 
candidates ran his campaign out of the Republican 
Party of Wisconsin headquarters; that candidate is 
running again in the 2023 election to replace Justice 
Roggensack, who is retiring. Perhaps most troubling  
of all, this past term reveals that some members of our 
Supreme Court are ready and willing to issue decisions 
that undermine our democracy, even on the flimsiest 
of legal bases. 

Law Forward will keep fighting for your right to 
vote, and your right to a responsive, transparent, and 
functional government. All Wisconsinites can do their 
part to protect our democracy by voting and holding 
their elected officials accountable. We all deserve a 
better, stronger democracy. 

Together, we can achieve one. 

CONCLUSION 
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62 See, e.g., Black v. City of Milwaukee, 2016 WI 
47, 369 Wis. 2d 272, 882 N.W.2d 333 (City 
of Milwaukee could not enforce residency 
requirement for law enforcement offices); 
Wisconsin Carry, Inc. v. City of Madison, 
2017 WI 19, 373 Wis.2d 543, 892 N.W.2d 
233 (City of Madison could not prohibit 
concealed carry of weapons on its public 
transit). See also Michael Ford, Disagree-
ment: Perceptions of Local Control Among 
Wisconsin Local Officials, UW Oshkosh 
Whitburn Center for Governance and 
Policy Research (Jan. 5, 2022), available at 
https://uwosh.edu/whitburn-center/
wp-content/uploads/sites/211/2022/01/
LocalControlFinal.pdf (“A May 1st , 2018 
memo from the Legislative Fiscal Bureau … 
lists well over 100 state legislative changes 
that decreased local control in Wisconsin 
between 2011 and 2018.”).

63 Responding to an April 2021 survey from the 
Legislature’s nonpartisan Legislative Audit 
Bureau, nearly 30% of responding clerks 
indicated they used drop boxes for ballot 
return. Legislative Audit Bureau, Report 21-
19, Elections Administration, 46 (Oct. 2021), 
available at https://legis.wisconsin.gov/
lab/media/3288/21-19full.pdf. This included 
dozens of municipalities in every region of 
the state. Id. at 47.

64 On behalf of our clients, Law Forward pre-
sented the Supreme Court of Wisconsin 
with nine affidavits from municipal clerks 
who stated that their municipalities had 
used drop boxes to collect absentee ballots 
for years, even decades, before the 2020 
election. The Court refused to consider the 
affidavits.

65 As Angela Lang, Executive Director of Black 
Leaders Organizing for Community, stat-
ed: “We wanted the election to happen 
as badly as anyone, until there was this 
deadly wave of disease coming right 
toward the communities we serve … It was 
reckless, specifically to endanger Black 
and brown lives when officials knew we 
were being disproportionately affected 
by this virus.” Jake Malooley, Milwaukee’s 
Angela Lang Is Organizing for Apocalypse 
Now, Milwaukee Magazine (July 21, 2020), 
available at https://www.milwaukeemag.

com/milwaukees-angela-lang-is-organiz-
ing-for-apocalypse-now/. See also Allison 
Dikanovic, Milwaukee’s black and brown 
residents weigh tough choices on Election 
Day: Lose their vote, or risk coronavirus?, 
Wisconsin Watch (Apr. 6, 2020), available at 
https://wisconsinwatch.org/2020/04/mil-
waukee-black-and-brown-residents-pan-
demic-election/.

66 State ex rel. City of Waukesha v. City of 
Waukesha Bd. of Rev., 2021 WI 89, ¶ 3, 399 
Wis. 2d 696, 700, 967 N.W.2d 460, 461.

67 Id. ¶¶ 4–7.
68 Id. ¶¶ 23–25, 38.
69 You can read the League of Municipalities’ 

Amicus Brief here.
70 Brown Cnty. v. Brown Cnty. Taxpayers Ass’n, 

2022 WI 13, ¶ 5, 400 Wis. 2d 781, 784, 971 
N.W.2d 491, 493.

71 Id. ¶¶ 8–10.
72 Id. ¶¶ 8, 53–54.
73 Wis. Stat. § 77.70.
74 Brown Cnty., ¶ 30.
75 Becker v. Dane Cnty., 2022 WI 63, ¶ 2, 977 

N.W.2d 390, 393–94. Law Forward partic-
ipated in this case as counsel to amicus 
curiae Julian Davis Mortenson, Professor 
of Constitutional Law at the University 
of Michigan Law School. On behalf of 
Professor Mortenson, we argued against 
the adoption of the so-called nondelegation 
doctrine, which we discuss at greater length 
later in this report. You can read more 
about our work on this case here.

76 Id. ¶ 6.
77 Id. ¶ 1. Other cases in which conservative ac-

tivists have recently challenged administra-
tive agency authority include: Teigen; White 
et al v. WEC, Wauk. Cnty. No. 22-cv-1008; 
Pellegrini v. WEC, Wauk. Cnty. No. 22-CV-4; 
Archambault v. WEC, Wauk. Cnty. No. 22-
cv-1620.

78 Becker ¶¶ 84, 147 (R.G. Bradley, J., dissenting).
79 Id. ¶ 88 (R.G. Bradley, J., dissenting).
80 See, e.g., Victoria Nourse, Misreading Law, 

Misreading Democracy (2016); Abbe 

R. Gluck & Lisa Schultz Bressman, Statu-
tory Interpretation from the Inside—An 
Empirical Study of Congressional Drafting, 
Delegation, and the Canons: Part I, 65 Stan. 
L. Rev. 901, 905–06, 968–69 (2013); Fabio 
Bertoni, Samuel Alito’s ‘Amelia Bedelia’ 
Reading of the Constitution, The New Yorker 
(May 13, 2022), available at https://www.
newyorker.com/news/daily-comment/
abortion-supreme-court-leak-samuel-ali-
to-originalism-amelia-bedelia; Note: Tex-
tualism’s Mistake, 135 Harv. L. Rev. 890 (Jan. 
10, 2022), available at https://harvardlaw-
review.org/2022/01/textualisms-mistake/.

81 See, e.g., McConkey v. Van Hollen, 2010 WI 
57, ¶¶ 15–16, 326 Wis. 2d 1, 11–12, 783 
N.W.2d 855, 860 (“The law of standing in 
Wisconsin is construed liberally, and even 
an injury to a trifling interest may suffice. 
Unlike in federal courts, which can only 
hear ‘cases’ or ‘controversies,’ standing in 
Wisconsin is not a matter of jurisdiction, but 
of sound judicial policy. Standing require-
ments in Wisconsin are aimed at ensuring 
that the issues and arguments presented 
will be carefully developed and zealously 
argued, as well as informing the court of the 
consequences of its decision.”) (cleaned up). 

82 Wis. Stat. §§ 227.01(9), 227.53(1).
83 Friends of Black River Forest v. Kohler Co., 

2022 WI 52, ¶¶ 28–30, 402 Wis. 2d 587, 
612, 977 N.W.2d 342, 354.

84 Id.
85 Id. ¶ 33.
86 Id. citing Chenequa Land Conservancy, Inc. v. 

Vill. of Hartland, 2004 WI App 144, ¶ 21, 
275 Wis. 2d 533, 550, 685 N.W.2d 573, 582.

87 Friends of Black River Forest ¶ 71 (Karofsky, J., 
dissenting).

88 Id. ¶¶ 1–5, 47.
89 Teigen ¶¶ 15–16.
90 Id. ¶ 15.
91 Teigen v. Wisconsin Elections Commission, 

2022AP91 (Wis. Supreme Court), DSCC 
Opening Brief pp. 37–43.

92 Id. at p. 41.
93 Wis. Const. art. IV, § 27.

94 Wis. Stat § 5.06(2).
95 Teigen ¶¶ 38–39.
96 Teigen v. Wisconsin Elections Commission, No. 

2021CV000958  (Wauk. Cnty. Cir. Court), Dkt. 
19, WEC Answer p. 11.

97 Teigen, ¶¶ 24, 32.
98 Teigen ¶ 32.
99 Prehn, ¶¶ 3, 16.
100 Wis. Stat. § 15.07(1)(a) & (1)(c).
101 Wis. Stat. § 17.20(2)(a).
102 The Constitution states: “[The Governor] 

shall expedite all such measures as may 
be resolved upon by the legislature, and 
shall take care that the laws be faithfully 
executed.” Wis. Const. Art. V, § 4. Wisconsin 
statutes state: “As the chief administrative 
officer of the state, the governor should be 
provided with the administrative facilities 
and the authority to carry out the functions 
of the governor’s office efficiently and ef-
fectively within the policy limits established 
by the legislature.” Wis. Stat. § 15.001(2)
(a). Cases on this topic include Serv. Emps. 
Int’l Union, Loc. 1 v. Vos, 2020 WI 67, 393 
Wis. 2d 38, 946 N.W.2d 35; Flynn v. Dep’t of 
Admin., 216 Wis. 2d 521, 545, 576 N.W.2d 
245 (1998)

103 Prehn, ¶ 52 (cleaned up).
104 Wis. Stat. § 15.05(1)(b).
105 Prehn, ¶ 28.
106 “The question that our VRA precedents ask 

and the court failed to answer is whether a 
race-neutral alternative that did not add a 
seventh majority-black district would deny 
black voters equal political opportunity. An-
swering that question requires an intensely 
local appraisal of the challenged district. 
When the Wisconsin Supreme Court en-
deavored to undertake a full strict-scrutiny 
analysis, it did not do so properly under our 
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ABOUT LAW FORWARD

Who we are
Law Forward launched in 2020, to improve an 
environment where a right-wing legal movement 
had for decades systematically used litigation 
to achieve legislative and legal objectives and 
consolidate power among the few. In Wisconsin, 
this well-funded right-wing legal infrastructure 
has specifically focused on restricting access to the 
polls, entrenching minority-rule through partisan 
gerrymandering, and consolidating legislative 
authority—all ways to dismantle the framework 
of Wisconsin’s democracy. Law Forward stands in 
direct opposition to this coordinated campaign, and 
is on the frontlines—in the courts and progressive 
coalition spaces—to repel these anti-democratic 
attacks. Law Forward is a non-partisan 501(c)(3) 
charitable organization that is funded through 
individual donors and foundations committed to 
protecting democracy.

What we do
Strategic litigation makes the long-term, systemic 
change Wisconsin needs. Rather than fight 
individual cases as they arise, we take a broader 
view and approach each individual case as a piece 
of advancing a larger vision. Law Forward wants 
to guide the law’s evolution, so that Wisconsin’s 
democracy is strengthened and we achieve more 
equitable policies and a fairer process for all 
Wisconsinites. While the success of our efforts is 
tied directly to the outcome of each legal case, a 
win or loss alone cannot measure the impact of our 
work. We also look at how successfully we influence 
the framing of the public narrative in earned- and 
social-media engagement, how our public education 
supports partner and constituent engagement 
around the right-wing threats to Wisconsin’s 
democracy, and how our cases lay strategic 
groundwork for future litigation efforts.
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