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May 27, 2025

Brian Peters Clerk Jennifer Goergen

5050 S. 41% Street 7325 W Forest Home Ave, Rm. 102

Greenfield, W1 53221 Greenfield, WI 53220

Sent via email to: bpeters@independencefirst.org; ClerkDept@greenfieldwi.us;
jmandell@lawforward.org

Re: In the Matter of Brian Peters v. Jennifer Goergen (EL 23-47)

Dear Mr. Peters and Clerk Goergen:

This letter is in response to the verified complaint submitted by Brian Peters (Complainant) to the
Wisconsin Elections Commission (Commission), which was filed in reply to actions taken by
Jennifer Goergen (Respondent) who is the city clerk for the City of Greenfield (Milwaukee
County).

The Commission has reviewed the complaint, the Respondent’s response, and the Complainant’s
reply. There do not appear to be significant factual disputes between the parties in this matter. The
sole dispute centers upon an important legal question: Does Wisconsin law permit absentee voters,
including their lawfully designated assistants, to return their voted absentee ballots directly to their
designated polling places by 8 p.m. on Election Day? The Commission concludes the answer to
that question is an unqualified “Yes.” The Commission accordingly provides the following
analysis and decision, which is consistent with its longstanding guidance.

Commission Authority and Role in Resolving Complaints Filed Under Wis. Stat. § 5.06

Under Wis. Stats. §§ 5.05(1)(e) and 5.06(6), the Commission is provided with the inherent, general,
and specific authority to consider the submissions of the parties to a complaint and to issue findings.
In instances where no material facts appear to be in dispute, the Commission may summarily issue a
decision and provide that decision to the affected parties. This letter serves as the Commission’s final
decision regarding the issues raised in this complaint.

The Commission’s role in resolving verified complaints filed under Wis. Stat. § 5.06, which challenge
the decisions or actions of local election officials, is to determine whether a local official acted
contrary to applicable election laws or abused their discretion in administering applicable election
laws.

Complaints “...shall set forth such facts as are within the knowledge of the Complainant to show
probable cause to believe that a violation of law or abuse of discretion has occurred or will occur.”

Commissioners
Ann S. Jacobs, chair | Marge Bostelmann | Don M. Millis | Carrie Riepl | Robert Spindell | Mark L. Thomsen

Administrator
Meagan Wolfe


mailto:bpeters@independencefirst.org
mailto:ClerkDept@greenfieldwi.us
mailto:jmandell@lawforward.org

Brian Peters v. Jennifer Goergen
May 27, 2025
Page 2

Wis. Stat. § 5.06(1). Probable cause is defined in Wis. Admin. Code § EL 20.02(4) to mean “the
facts and reasonable inferences that together are sufficient to justify a reasonable, prudent person,
acting with caution, to believe that the matter asserted is probably true.”

Complaint Allegations

The Complainant alleges that he has assisted his wife, a voter with a disability who often requires
ballot return assistance, in returning her absentee ballot since 2022. The Complainant
acknowledged that his wife, Mrs. Jennifer Peters, contacted the Respondent on August 3, 2022, by
email to inform her that she was designating her husband as her assistant because she required
assistance returning her ballot as a voter with a disability. The Complainant has provided copies
of this email correspondence with his complaint.

The Complainant alleges that Mrs. Peters discovered information on the City of Greenfield’s
website which conflicted with information on the Commission’s MyVote website. The
Complainant alleges that MyVote states that voters may return their absentee ballots to their
assigned polling place, but that the Greenfield website states: “[ Absentee] ballots can be hand
delivered to the Greenfield City Clerk’s office...and must be received no later than 7:00 p.m. on
Election Day, Tuesday, August 9, 2022, to allow for timely delivery to the polls no later than 8:00
p.m.”

The Complainant further alleges that on Election Day, August 9, 2022, he followed Commission
guidance and brought Mrs. Peters’ absentee ballot to their designated polling place. He further
alleges that election officials at the polling place told him he must go to the Respondent’s office
to return Mrs. Peters’ ballot and that voters could not deliver absentee ballots to the polling place.
The Complainant alleges that he then took Mrs. Peters’ ballot to the Respondent’s office where it
was accepted and later delivered to the polling place.

After Election Day, the Complainant alleges that he contacted the Respondent to request
clarification for why he was not permitted to return Mrs. Peters’ absentee ballot to their polling
place. He alleges that the Respondent replied and asserted her policy that “Absentee ballots via
third party drop off prearranged due to a disability are required to be dropped off in the clerk’s
office.” The Complainant has also provided copies of this email correspondence with his
complaint.

The Complainant argues that the plain language and context of Wis. Stat. § 6.87(6) permits voters
to return their absentee ballots to polling locations. He also argues that an interpretation of §
6.87(6) to the contrary would violate federal law, specifically the Americans with Disabilities Act
(ADA).

The Respondent’s Response

The Respondent does not dispute the Complainant’s accounts of his communications with her. She
admits that the City of Greenfield website contained the information alleged, but denied that the
City’s information conflicted with Commission guidance.

The Respondent alleges that on August 5, 2022, she received a memo from her then-City Attorney,
Brian Sajdak, containing advice regarding the return of absentee ballots based on the Wisconsin
Supreme Court’s decision in Teigen v. Wis. Elections Comm’n. 2022 WI 64, 403 Wis. 2d 607, 976
N.W.2d 519. She alleges that her counsel advised her that based on this decision, as well as his



Brian Peters v. Jennifer Goergen
May 27, 2025
Page 3

interpretation of § 6.87, it was not lawful to permit the return of absentee ballots to the polling
place, including for voters who require assistance due to a disability. The Respondent argues that
she properly accommodates voters with disabilities who require assistance by permitting them to
prearrange ballot drop off by 7 p.m. at her office on Election Day.

The Respondent also alleges that her policy of requiring voters to return their absentee ballots to
her office by 7 p.m. is to ensure that there is sufficient time for her to process those ballots and
ensure they are delivered to the correct polling location by 8 p.m.

The Respondent alleges that there were several additional pieces of correspondence between her
and the Complainant, as well as with her former City Attorney, Brian Sajdak. She has produced

copies of these communications with her response.

The Complainant’s Reply to the Response

The Complainant reiterates his legal arguments that the Respondent’s policy 1) is contrary to the
plain meaning of § 6.87(6); 2) is not required by the Wisconsin Supreme Court’s decision in
Teigen; 3) creates unnecessary conflicts with federal law; and 4) is contrary to existing
Commission guidance.

Discussion

The legal question presented by this complaint logically follows from two important decisions
addressing how absent electors may lawfully return their absentee ballots. In July 2022, the
Wisconsin Supreme Court held that unstaffed ballot drop boxes were not a lawful method by which
voters could return their absentee ballots. Teigen v. Wis. Elections Comm 'n., 2022 W1 64, 403 Wis.
2d 607, 976 N.W.2d 519, overruled by Priorities USA v. WEC, 2024 WI 32, 412 Wis. 2d 594, 8§
N.W.3d 429. That holding from the Teigen opinion has since been overruled by Priorities USA. In
its reasoning, the Teigen majority asserted that if a voter chooses to return their ballot in person,
only that voter is permitted to do so, and she must do so to the office of the municipal clerk or a
designated alternate absentee site. /d. at 459.

Less than two months later, the United States District Court for the Western District of Wisconsin
issued a decision and order that modified the reasoning of the Teigen decision to the extent that it
violated federal law for voters who need assistance due to a disability. Carey v. Wis. Elections
Comm’n, 624 F. Supp. 3d 1020 (W.D. Wis. 2022). The Carey court held that the federal Voting
Rights Act guarantees that disabled voters who need assistance in returning an absentee ballot are
entitled to ask the person of their choosing for that assistance. /d. at 1024-25.

Neither Teigen nor Carey addressed the question of whether absentee voters, or their lawfully
designated assistants, may return their ballots in person to their polling places. However, both
decisions provide important context for how the statutes relating to the return of absentee ballot
should be interpreted by municipal clerks.

In short, and as detailed further by the analysis in this decision, the in person return of a voted
absentee ballot by an elector, or that elector’s lawful assistant, to a polling place is a lawful method
of absentee ballot return under § 6.87(6).



Brian Peters v. Jennifer Goergen
May 27, 2025
Page 4

The Respondent’s Policies Are Contrary to § 6.87(6)

The only statutory provision that explicitly mentions ballot return directly to the polling place by
the elector is specific to hospitalized voters who are voting by lawful agent. Wis. Stat. § 6.86(3)(c).
No other provision of § 6.86 or § 6.87, the two primary statutes that describe how absentee voters
can request and return their ballots, explicitly states that electors may return their ballots directly
to the polling place.

Accordingly, in the absence of an express grant of statutory authority, it is necessary to examine
the provisions of the absentee ballot return statue that is applicable to all other absentee voters,
specifically § 6.87(6). Absentee voting procedure is detailed in § 6.87 of state statutes, which
specifies that, the voted absentee ballot “shall be returned so it is delivered to the polling place no
later than 8 p.m. on election day.” (Emphasis added.) Wis. Stat. § 6.87(6). The very next sentence
is more specific and states, “...if the municipal clerk receives an absentee ballot on election day,
the clerk shall secure the ballot and cause the ballot to be delivered...” to the elector’s polling
place, or to central count, by 8 p.m. on election day. Wis. Stat. § 6.87(6).

The key question to resolving this complaint is whether the unidentified actor of § 6.87(6) must
refer solely to the municipal clerk, or whether it can also refer to the voter. If the unidentified actor
solely refers to the municipal clerk, then elector return of voted absentee ballots directly to their
polling place would not be permitted by § 6.87(6). However, if the unidentified actor can include
the elector, then § 6.87(6) would permit the return of absentee ballots to polling places by electors.

The Commission reiterates its consistent belief that the unidentified actor of § 6.87(6) can refer to
any individual who is lawfully permitted to return voted absentee ballots, including the voter
themselves and the disabled voter’s assistant. Had the legislature intended to restrict this action to
the municipal clerk alone, it could have done so, as it has for countless actions within the elections
statutes. Instead, it used passive voice and did not specify who may take this action, and the
simplest reading of the statute is that anyone qualified to handle the ballot may take this action.
Specifically, a voter may lawfully return his or her voted absentee ballot in person to their polling
place before 8 p.m. on Election Day and a voter who determines that he or she needs assistance
returning her ballot due to a disability may also permit their assistant to return their ballot directly
to their polling place.

The Teigen Decision and Reasoning Do Not Compel a Different Result

The Respondent argues that § 6.87(6) must be read in the context of § 6.87(4)(b)1., as interpreted
by Teigen v. WEC. 2022 W1 64, 403 Wis. 2d 607, 976 N.W.2d 519, overruled in part by Priorities
USA v. WEC, 2024 WI 32. The Respondent concedes that Teigen did not address the question of
absentee ballot return to polling places by electors, but instead asserts that its holding means that
an absentee ballot can only be returned by mail or delivered in person to the office of the municipal
clerk.

As a preliminary matter, the Commission must note that the 7eigen decision was overruled on July
5, 2024, by Priorities USA v. WEC. Specifically, Priorities USA overruled Teigen’s ultimate
conclusion that drop boxes are not permitted as a lawful form of absentee ballot return under state
law. It is not entirely clear to what extent Priorities USA overruled all of Teigen’s reasoning,
though certainly any analysis by the Teigen court that underpinned its overturned conclusion is
subject to scrutiny.
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However, regardless of the extent to which it was overruled, the Commission does not interpret
Teigen to mean that the only two options available to a voter to return their voted absentee ballot
are to return it by mail or to return it in person to the office of the municipal clerk. First, the
Commission is precluded from interpreting Teigen in a way that restricts the rights of individuals
with disabilities from receiving assistance to return their ballots. Carey v. Wis. Elections Comm n,
624 F. Supp. 3d 1020 (W.D. Wis. 2022). Second, § 6.86(3)(c) expressly provides a third method
by which absentee ballots may be lawfully returned—via agent for hospitalized voters. Interpreting
Teigen as broadly as the Respondent appears to urge would not only potentially violate federal
law, but it would also nullify the statute for hospitalized voters that was never discussed or
addressed by the Teigen court. Finally, it is clear that the majority of the Supreme Court in
Priorities USA also rejected Teigen’s interpretation of the law by expressly holding that drop boxes
are an additional lawful method of absentee ballot return.

Accordingly, it is the opinion of the Commission that the analysis of the Teigen lead opinion is
limited to the facts of that case, and solely addresses the legality of unstaffed drop boxes as a
method of absentee ballot return.

The Respondent’s 7 p.m. Ballot Return Policy is Contrary to Law

Even though the Commission has determined that the Respondent must permit voters and their
lawful assistants to return voted absentee ballots directly to their polling places, it will also address
the Respondent’s 7 p.m. deadline to the extent that it is still relevant to voters who choose to return
their voted absentee ballots to the clerk’s office.

The Commission acknowledges the difficulty faced by the Respondent in complying with the
mandate of § 6.87(6) that all ballots be “delivered to the polling place no later than 8 p.m. on
election day.” Time and space would not permit her to accept a ballot in her office from a voter at
7:59 p.m. and cause it to be delivered to the polling place by 8 p.m., even if it was in the same
building. The municipal clerk needs to be able to take some actions to ensure that she is able to
cause ballots to be delivered to their polling places by 8 p.m. on Election Day, and she must be
able to reasonably set some kind of cutoff after which she cannot accept voted absentee ballots at
her office.

However, those actions should not be to refuse to accept ballots before 8 p.m. while simultaneously
refusing to permit voters to return their absentee ballots themselves to their polling places. If the
Respondent believes she would not be able to get absentee ballots to the polling place by 8 p.m. if
she accepts them later than 7 p.m., she must inform voters of how they may still lawfully cast a
ballot by 8 p.m. Voters can be instructed to return their voted absentee ballot themselves directly
to their polling place. Voters can also be instructed that if they do not return their absentee ballot,
they are still permitted to vote in person on Election Day as long as they are in line to vote by 8
p.m.

Most importantly, the Respondent cannot lead voters to believe that they must return their voted
absentee ballot to her office by 7 p.m., or it will not be counted. The language on the Respondent’s
website that absentee ballots “must be received no later than 7:00 p.m. on Election Day...to allow
for timely delivery to the polls no later than 8:00 p.m.” may lead voters to believe that missing this
7 p.m. deadline means their vote will not be counted. Voters lawfully may cast ballots until 8 p.m.
on Election Day. If the Respondent is unable to accept the return of voted absentee ballots in her
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office past a certain point, she must inform voters how they can still lawfully cast their ballots
before 8 p.m.

Commission’s Findings

Complainants seek various forms of relief from the Commission, including the issuance of an order
directing the Respondent to conform her conduct to the law, to be restrained from taking any action
inconsistent with Wisconsin law, and to be required to correct any policies inconsistent with the
law.

Pursuant to the analysis above, the Commission hereby issues this order restraining the Respondent
from taking any action inconsistent with the analysis of the law in this decision. Wis. Stat. §
5.06(6). This method of relief is intended to provide clear instruction to the Respondent.
Accordingly:

1. The Respondent, including any election officials in her jurisdiction, must accept the in
person return of voted absentee ballots to polling places on Election Day until the statutory
deadline of 8 p.m., whether the ballot is brought by an absentee voter themselves, by a
designated ballot return assistant, or by any other lawful means.

2. Ifthe Respondent believes that she cannot facilitate the return of voted absentee ballots to
polling places by 8 p.m. on Election Day after a certain point, she must take affirmative
steps to inform voters of how they may still lawfully cast their ballots until 8 p.m. on
Election Day. Voters in these circumstances should be informed that they can return their
voted absentee ballots directly to their polling place themselves, or they can choose not to
return their absentee ballot and instead vote in person at their polling place. The
Respondent may facilitate this communication either orally to voters in her office, through
handouts given to voters who arrive after the cutoff, by posting signs to this effect at the
entrance to her office, or any combination of these options.

3. The Respondent must correct any policies inconsistent with this decision, including both
internally and on her website.

Right to Appeal — Circuit Court

This letter constitutes the Commission’s resolution of this complaint. Wis. Stat. § 5.06(2).
Pursuant to Wis. Stat. § 5.06(8), any aggrieved party may appeal this decision to circuit court no
later than 30 days after the issuance of this decision.

If any of the parties should have questions about this letter or the Commission’s decision, please
feel free to contact the Commission at 608-266-8005 or elections@wi.gov.

Sincerely,

WISCONSIN ELECTIONS COMMISSION
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