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Introduction

Defendants disenfranchised 193 qualified voters (the named Plaintiffs and the
other members of the putative class) in one of the most pivotal elections in American
history. After doing so, they hid their misconduct from the voters, from the public,
and from WEC until it was too late for any votes to be counted. In response—and
before all members of the putative class were even aware they were
disenfranchised1—WEC launched a Wis. Stat. § 5.06 investigation, made extensive
findings of fact, concluded the City of Madison was responsible for the mass
disenfranchisement, and issued a forward-looking order compelling Defendants’
compliance with Wisconsin’s election statutes. As WEC put it, Defendants caused “an
unconscionable result.” The City of Madison chose not to appeal.

Plaintiffs filed this lawsuit on the heels of WEC’s determination and following
“a long line of cases, going back to Lord Holt’s decision in Ashby v. White, 2 L.d. Raym.
938, 92 Eng. Rep. 126 (1703), authorizing substantial money damages as
compensation for persons deprived of their right to vote,” Memphis Cmty. Sch. Dist.
v. Stachura, 477 U.S. 299, 311 n.14 (1986). They did so to vindicate their belief that,
in Wisconsin, a baseless, mass disenfranchisement is a wrong that merits a remedy.

Defendants? ask this Court to rule otherwise. They filed several motions to dismiss

1 Vanessa Kjeldsen, Madison didn’t tell impacted overseas voters their ballots weren’t
counted in 2024 election, 15 WMTYV (Nov. 17, 2025) available at https://bit.ly/4ag0Jrl.

2 Defendants, the City of Madison, Jim Verbick, and Maribeth Witzel-Behl, filed
separate motions to dismiss. (Dkt. 38, 46, 50) They have largely joined each other’s
arguments. (Dkt. 47 at 3; Dkt. 51 at 1; Dkt. 53) For this reason, and for readability,
this brief attributes all dismissal arguments to “Defendants,” collectively, rather than
to individual defendants.
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this lawsuit, based on four meritless arguments: 1) election officials are free to

disenfranchise absentee voters, 2) Wisconsinites cannot sue for disenfranchisement,

3) by not duplicating WEC’s Wis. Stat. § 5.06 complaint process, Plaintiffs have

deprived this Court of jurisdiction, and 4) WEC’s authority to initiate civil actions

under Wis. Stat. § 5.05 bars the courthouse doors against disenfranchised

Wisconsinites. These arguments fail for the following four reasons (detailed below):

1. The constitutional right to vote protects absentee voters. State v.

Barnett, 182 Wis. 114, 195 N.W. 707, 711 (1923); In re Burke, 229 Wis. 545, 282
N.W. 598, 602 (1938); Petition of Anderson, 12 Wis. 2d 530, 534, 107 N.W.2d
496 (1961); Lanser v. Koconis, 62 Wis. 2d 86, 93, 214 N.W.2d 425 (1974); Trump
v. Biden, 2020 WI 91, 427, 394 Wis. 2d 629, 951 N.W.2d 568.

. Disenfranchisement claims have been actionable in Wisconsin since

before the state’s founding. Gillespie v. Palmer, 20 Wis. 544, 558 (1866);
Brown v. Phillips, 71 Wis. 239, 36 N.W. 242, 243 (1888); Duffies v. Duffies, 76
Wis. 374, 45 N.W. 522, 523 (1890)3; Koerber v. Patek, 123 Wis. 453, 102 N.W.
40, 42 (1905); see also Ashby v. White, 2 L.d. Raym. 938, 92 Eng. Rep. 126 (1703).

. Compliance with Wis. Stat. § 5.06 is a matter of competency—not of
jurisdiction—and this Court has competency. Vill. of Trempealeau v.
Mikrut, 2004 WI 79, 991, 9, 273 Wis. 2d 76, 681 N.W.2d 190. Because WEC
adjudicated the requisite § 5.06 complaint on its own motion, and because
“failure to fully comply” with § 5.06 is excused under § 5.01(1), this Court
retains its competency over this case.

. Common-law claims are not extinguished by Wis. Stat. § 5.05(2m)(k).
Cf. Byers v. LIRC, 208 Wis. 2d 388, 390-91, 561 N.W.2d 678 (1997).

Accordingly, Defendants’ motions must be denied, and this case should proceed.

3 Plaintiffs do not rely on Duffies’ central—and ignoble—holding, barring women from
any remedy for loss of consortium. Rather, Duffies’ relevance here is confined to its
recognition of actionable disenfranchisement claims at common law.
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Standard of Review

“Upon a motion to dismiss, [courts] accept as true all facts well-pleaded in the
complaint and the reasonable inferences therefrom.” Data Key Partners v. Permira
Advisers LLC, 2014 WI 86, 919, 356 Wis. 2d 665, 849 N.W.2d 693. “In order to survive
a motion to dismiss, ‘[p]laintiffs must allege facts that plausibly suggest they are
entitled to relief’ as a matter of law.” State ex rel. Kaul v. Prehn, 2022 WI 50, 410, 402
Wis. 2d 539, 976 N.W.2d 821 (quoting Data Key Partners, 2014 WI 86, §31). At the
motion-to-dismiss stage, the court is required to draw all reasonable inferences from
the factual allegations asymmetrically, in Plaintiffs’ favor. “We ‘derive all reasonable
inferences from th[e] facts’ and ‘construe th[e] facts and inferences in the light most
favorable to the plaintiff.” Pagoudis v. Keidl, 2023 WI 27, 945, 406 Wis. 2d 542, 988
N.W.2d 606 (C.dJ. Ziegler, concurring) (quoting Preston v. Meriter Hosp., Inc., 2005 WI
122, 913, 284 Wis. 2d 264, 700 N.W.2d 158) (punctuation omitted); see also Winzer v.
Hartmann, 2021 WI App 68, 16, 399 Wis. 2d 555, 966 N.W.2d 101. “A claim will be
dismissed only if it appears quite certain that no relief can be granted under any set
of facts the plaintiffs might prove in support of their allegations.” Notz v. Everett
Smith Grp., Ltd., 2009 WI 30, §15, 316 Wis. 2d 640, 764 N.W.2d 904 (quoting Peterson
v. Volkswagen of Am., Inc., 2004 WI App 76, § 2, 272 Wis. 2d 676, 679 N.W.2d 840)
(internal quotations omitted).

Facts
Plaintiffs are Madison voters who, despite doing everything right, were

disenfranchised in the November 2024 presidential election (the “Election”). This was
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not an excusable case of “human error.” (Dkt. 51 at 7) Defendants had Plaintiffs’
ballots, knew the votes they contained were uncounted, and neglected to act until it
was too late.

The 193 disenfranchised voters (collectively, the “Voters”) were all duly
qualified and registered Wisconsin voters. (Compl., Dkt. 6, §43) They each cast their
votes via absentee ballots, all of which were properly filled out and timely submitted.
(Id., 9943-48) Prior to election day, the City Defendants were in possession of and
required to count each of the Plaintiffs’ votes. (Id., §948-52) But Defendants failed to
do so, leaving the Voters disenfranchised. (Id., 1956, 74, 79)

On November 12, 2024, the City of Madison found a bag containing unopened
ballots from Ward 65. (Id., Y64) So, Defendants knew, days after the election, that
they failed to count scores of votes from Ward 65. (Id., §65) But on November 13,
2024, Defendant Witzel-Behl left the office for vacation, without giving instructions
about how to make sure the Ward 65 ballots were counted. (Id., 4966—67) In fact, she
took no steps whatsoever to ensure that the uncounted ballots from Ward 65 would
be counted. (Id., 68) While Witzel-Behl was on vacation, Defendant Verbick assumed
the responsibilities of the City Clerk. (Id., 169) Like his boss (Witzel-Behl), Verbick
abdicated his duty to ensure that all ballots from Ward 65 were counted. (Id., §70)

On November 27, 2024, still two days before the state canvass, a City of
Madison employee realized there were more uncounted absentee ballots—this time
from Ward 56. (Id., §75) Like Witzel-Behl and Verbick, this employee did nothing to

rectify the issue ahead of the canvass. (Id., 975-76) Instead, the employee waited
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until several days after the state canvass even to begin searching for the uncounted
Ward 56 ballots. (Id., §77) His search ultimately uncovered another bag, this one
containing the uncounted ballots from Ward 56. (Id., §78)

Defendants learned of the uncounted ballots in time to count the votes they
contained. (Id., 1958-65, 72, 75-77) The state canvass was certified on November 29,
2024, and WEC had statutory authority to reopen the canvass to address errors
through at least December 1, 2024. (Id., 1960-61) Between Election Day and the last
day to certify the state canvass, Defendants could have spoken up to ensure that
every vote would be counted. (Id., 1958-65, 72, 75-77) As Defendant City of Madison
determined, “there were multiple opportunities for the ballots to have subsequently
been counted after election day.” (Id., 196) Defendants knew there were uncounted
ballots from Wards 56 and 65 before the state canvass was certified. (Id., Y63) So
Defendants found the votes in time to count them but kept quiet until it was too late.

After Defendants announced they had disenfranchised the Voters, WEC
initiated a Wis. Stat. § 5.06 investigation. (Id., 981, 99—-101) Unsurprisingly, WEC
found that Defendants treated the Voters’ ballots as “a reconciliation nuisance, rather
than as the essential part of our democracy they represent” and concluded that
Defendants’ “unconscionable” misconduct violated a litany of election statutes. (Id.,
19104—-06) The City neither contested WEC’s factual findings nor appealed WEC’s

legal conclusions. (Id., 4108)
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Argument

I. The right to vote protects all Wisconsin voters, whether they cast
absentee ballots or vote in person on Election Day.

Witzel-Behl and the City Defendants assert that improperly refusing to count
a Wisconsinite’s absentee ballot “is not a violation of a constitutional right.” (Dkt. 51
at 5; Dkt. 53) This is a shocking proposition, and it contravenes over a century of
Wisconsin constitutional law.

A. Wisconsin precedent protects absentee voters.

Wisconsin adopted the absentee ballot during the Civil War so that our state’s
soldiers could participate in democracy while they fought to preserve the Union.4
Since then, our Supreme Court has repeatedly confirmed that absentee voters are
protected by the right to vote. Over 100 years ago, the Court in State v. Barnett held
that the right to vote protects absentee voters® and requires their votes be counted.
182 Wis. 114, 195 N.W. 707, 711 (1923). The Barnett Court rejected the contention

that already-cast absentee ballots could be rejected due to election administrators’

4 It 1s impossible to square Defendants’ contention that absentee voters are beyond
the reach of the constitutional right to vote with this language from the very first
Supreme Court opinion to consider absentee ballots:

[H]istory has furnished no better example illustrating the capacity of
the people for self government, than that furnished under this law, of
the citizen soldiers pausing amid the horrors of war to discharge their
duties as the primary legislators of the republic, and to guard by an
intelligent use of their ballots, to be forwarded to their homes, the
welfare of their country, and those principles of civil liberty for which
they are ready at any moment to lay down their lives upon the field of
battle.

State ex rel. Chandler v. Main, 16 Wis. 398, 423 (1863).

5 Absentee voters were referred to as “absent voters” throughout State v. Barnett.
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alleged non-compliance with registration statutes. Finding that the ballots must be
counted, the Court rooted its ruling in the right to vote, explaining that to hold
otherwise would “deprive the otherwise qualified voter of his constitutional right of
suffrage.” Id. at 711. The Court applied Barnett fifteen years later in In re Burke,
again holding that absentee ballots must be counted, notwithstanding alleged
statutory requirements to the contrary. 229 Wis. 545, 282 N.W. 598, 602 (1938). More
recently, the Supreme Court in Roth v. Lafarge School District Board of Canvassers
reaffirmed Barnett’s basic holding that “to disqualify the [absentee] ballots would
deprive the voters of their constitutional rights.” 2004 WI 6, 421, 268 Wis. 2d 335,
677 N.W.2d 599.

Barnett and its progeny are not unique. The notion that absentee ballots
properly cast must be counted echoes throughout Wisconsin law. In Petition of
Anderson, the Supreme Court declined to reject three absentee ballots, because doing
so would deprive the relevant voters “of their right to vote.” 12 Wis. 2d 530, 534, 107
N.W.2d 496 (1961).6 Similarly, in Lanser v. Koconis, the Supreme Court refused “to
disenfranchise these [absentee] voters.” 62 Wis. 2d 86, 93, 214 N.W.2d 425 (1974).
And in Trump v. Biden, the Supreme Court rejected a demand to discard hundreds
of thousands of absentee ballots and noted that “[s]triking these ballots would

disenfranchise voters.” 2020 WI 91, 427, 394 Wis. 2d 629, 951 N.W.2d 568.7 These

6 The opinion is ambiguous as to the year of the particular provision, but based upon
the date of the publication, it appears that Wis. Stat. § 11.57 (1959-60) was at issue.

7 “In the election context, ‘disenfranchise’ means to deny a voter the right to vote.”
Id., 9145 (Grassl Bradley, J., dissenting).



Case 2025CV003082 Document 59 Filed 12-29-2025 Page 16 of 38

cases are clear (and binding): the constitutional right to vote protects those who cast
absentee ballots.

The fact that our state constitution confers legislative discretion over whether
and how to provide for absentee voting, see Wis. Const., art. III, § 2(2), does not
support the extreme argument advanced here by Witzel-Behl and the City
Defendants. As the preceding cases confirm, when Wisconsinites cast absentee
ballots, they are exercising the same, robust right to vote that is enjoyed by all other
qualified voters. Those precedents leave no room for this Court to determine whether
absentee voters’ constitutional right to vote is at stake when they cast their ballots.8

B. No statute has displaced—or could displace—that constitutional
protection.

Nor 1s Wis. Stat. § 6.84(1) an obstacle to Plaintiffs’ claims. It is axiomatic that
a statute cannot reduce absentee-voters’ constitutional right to vote. After all,
“[s]ection 6.84(1) is merely a declaration of legislative policy.” Priorities USA v. WEC,
2024 WI 32, 932, 412 Wis. 2d 594, 8 N.W.3d 429. The provision does not even impose
a rule of statutory construction upon reviewing courts, and “it would be error to read
in such a restriction where none is present.” Id., Y33. Indeed, overestimating

§ 6.84(1)’s import is so unsound, jurisprudentially, that our Supreme Court

8 To hold otherwise would have dramatic impacts for the millions of Wisconsin voters
who vote with absentee ballots. Rich Kremer, More than 1.5M Wisconsin absentee
ballots cast in presidential elections, WPR (Nov. 4, 2024) available at
https://perma.cc/T2V8-H7Q6. This includes voters who cannot exercise their right to
vote at all without an absentee ballot; for example, certain voters with disabilities
and Wisconsinites who serve in the armed forces or are otherwise stationed
overseas. See Carey v. WEC, 624 F. Supp. 3d 1020, 1027 (W.D. Wis. 2022); see
also Wis. Stat. §§ 6.22—-6.24.
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overturned caselaw that failed to properly constrain its application. Id., 946.
(Notably, Defendants fail to address Priorities USA at all.)

If § 6.84(1) carried the weight ascribed to it by Defendants—and to be clear, it
does not—it would be facially unconstitutional, violating the express right to vote.
The Legislature may regulate elections, but it cannot reduce the right to vote into a
“mere privilege.” State ex rel. McGrael v. Phelps, 144 Wis. 1, 128 N.W. 1041, 1046
(1910). The right to vote “may not under our Constitution and laws be destroyed or
even unreasonably restricted.” State v. Cir. Ct. for Marathon Cnty., 178 Wis. 468, 190
N.W. 563, 565 (1922). “[E]lection laws must not destroy or impair the right to vote.”
League of Women Voters of Wis. Educ. Network, Inc. v. Walker, 2014 WI 97, 450, 357
Wis. 2d 360, 851 N.W.2d 302. Yet Witzel-Behl, expressly joined by the City
Defendants, argues that § 6.84(1) did destroy this right, or at least demoted it to a
mere privilege: “When the absentee process unfortunately results in a vote not being
counted, it 1s not a violation of a constitutional right.” (Dkt. 51 at 5; Dkt. 53) This
argument distorts Wisconsin law.

The Legislature has no authority to adopt statutes that extinguish
constitutional rights. “The constitution ... prevails over legislative acts and court rule
to the contrary. Ordinary acts of the legislature ... cannot be given effect if to do so
would contravene a substantive provision in the constitution.” State v. Cole, 2003 WI
112, 914, 264 Wis. 2d 520, 665 N.W.2d 328 (quoting Schmeling v. Phelps, 212 Wis. 2d

898, 908-09, 569 N.W.2d 784 (Ct. App. 1997)). Given that the right to vote is exercised
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when Wisconsinites vote absentee (see supra) and given that the right to vote cannot
be diminished to a privilege, Defendants’ reliance on Wis. Stat. § 6.84(1) is unavailing.

II. Plaintiffs (and the putative class) have stated a claim upon which
relief may be granted.

Defendants wrongly deprived the Voters of their right to vote. (Dkt. 6, §9130—
37) The Wisconsin Constitution guarantees that those facts give rise to a claim for
relief for which Defendants are liable. See Koerber, 102 N.W. at 42; Duffies, 45 N.W.
at 523; Brown, 36 N.W. at 243; Gillespie, 20 Wis. at 558.

A. Damages claims to redress disenfranchisement are actionable
under extensive Wisconsin precedent.

Gillespie v. Palmer was perhaps the first disenfranchisement claim to reach
the Supreme Court of Wisconsin. Ezekiel Gillespie, a formerly enslaved Black man,
attempted to vote on election day in November 1865, but Milwaukee election officials
refused to accept his vote. He sued to remedy his disenfranchisement. The circuit
court dismissed the case, but the Wisconsin Supreme Court reversed. After
determining that Wisconsin law extended to Gillespie, and all Black men in
Wisconsin, the right to vote, the Court held that disenfranchisement claims are
actionable, even without any allegation of malice. 20 Wis. at 558. Decades later, in
Brown v. Phillips, the Supreme Court reviewed another disenfranchisement claim.
As in Gillespie, the Court recognized that voters could seek damages for the harm
caused by their disenfranchisement, but this time it held that the plaintiff—a
woman—had not been disenfranchised contrary to law. Brown, 36 N.W. at 243.

Brown did not alter Gillespie’s core holding that disenfranchisement is actionable.

10
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The Defendants wrongly suggest that disenfranchisement claims in Wisconsin
are isolated to Gillespie and Brown. (Dkt. 39 at 11) Importantly, despite Defendants’
suggestion, those cases remain binding precedent and do not stand alone. Our
Supreme Court confirmed in Duffies v. Duffies that a disenfranchisement “action
would lie at common law, on the ground that where there is a wrong there should be
a remedy.” 45 N.W. at 523. And Koerber v. Patek went further, explaining that
damages are appropriate for disenfranchisement claims, even absent traditional
pecuniary injury:

It is not alone with reference to property that legal rights exist, nor is it

only those invasions of legal rights causing tangible pecuniary injury for

which courts will entertain civil actions and award damages. It is

difficult to discover any money loss necessarily resulting from ... an

obstruction of the right to vote ... Yet courts find no difficulty in
entertaining such actions and awarding compensatory damages.

102 N.W. at 42 (emphasis added). So, while disenfranchisement claims are
(thankfully) infrequent in Wisconsin, binding Supreme Court precedent plainly
establishes that they are actionable.

Wisconsin’s recognition of damages claims for disenfranchisement is not
anomalous. “For most of the nation’s history, the standard remedy for a voting wrong
was damages.” Voting Wrongs and Remedial Gaps, 137 Harv. L. Rev. 1182, 1192
(2024). Although during “the second half of the twentieth century, injunctions became
the primary remedy sought in voting cases,” nothing forecloses damages actions like
this one. Id. The binding authority identified above recognizes damages claims for

disenfranchisement—it remains the law of Wisconsin.

11
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B. Amendments to Article III of the Wisconsin Constitution do not
undermine this precedential authority.

In an unavailing attempt to escape this binding authority, Defendants suggest
that amendments to Article III of the Wisconsin Constitution have sub silentio
eliminated the availability of disenfranchisement claims. (Dkt. 39 at 11) This
argument fails for several reasons.

First, the amendments on which Defendants rely expanded the right to vote
and, therefore, cannot be understood to narrow that right, its meaning, or the relief
it affords to Wisconsinites. Defendants’ contrary argument is absurd; it would mean
that Gillespie could sue over his disenfranchisement before Wisconsin expanded the
franchise to women but was foreclosed from doing so after. The argument necessarily
1mplies that the right to vote was stronger when it was enjoyed only by white men.
Balderdash. Because the people of Wisconsin have seen fit to expand the right to
vote since Gillespie, Brown, Duffies, and Koerber, it is nonsensical to assert the
amendments constrict those decisions such that the constitution provides less
protection than it did when those decisions were issued.

Second, unlike rights enshrined in a single provision in the state constitution,
the right to vote is secured by distinct promises throughout the document. As our
Supreme Court has held, the right to vote is guarded by an interwoven tapestry of
constitutional protections, including Article III, the larger declaration of rights, the
declared purpose of our government, and the equality clauses, among others. Phelps,
128 N.W. at 1046. And in reaching that determination, Phelps specifically cited the

portion of Koerber that confirmed that damages claims exist to remedy a deprivation

12
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of the right to vote. Id. (citing Koerber, 123 Wis. at 469). The right to vote is truly
unique: “no right is more jealously guarded and protected by the departments of
government under our constitutions, federal and state, than is the right of suffrage.”
State ex rel. Frederick v. Zimmerman, 254 Wis. 600, 613, 37 N.W.2d 473 (1949). “If
citizens are deprived of that right, which lies at the very basis of our Democracy, we
will soon cease to be a Democracy.” Id. So, it cannot follow that expanding one piece
of this tapestry of protection would necessarily eliminate or nullify the others.
Third, other provisions in the Wisconsin Constitution confirm the availability
of damages claims for disenfranchisement in Wisconsin. Article I, § 5’s guarantee that
“[t]he right to trial by jury shall remain inviolate” preserved all actionable claims for
relief “that existed at the time of the adoption of the constitution in 1848.” Town of
Burke v. City of Madison, 17 Wis. 2d 623, 635, 117 N.W.2d 580 (1962) (quoting Powers
v. Allstate Ins. Co., 10 Wis. 2d 78, 89, 102 N.W.2d 393 (1960)). As referenced above,
our Supreme Court expressly confirmed that a disenfranchisement “action would
lie at common law, on the ground that where there is a wrong there should be a
remedy.” Duffies, 45 N.W. at 523. Moreover, Wisconsin expressly codified the
foundational principle for disenfranchisement claims (that wrongs must have
remedies, id.) into our constitution. Wis. Const. art. I, § 9. So, even if amendments to
Article III were somehow relevant, these other constitutional provisions reinforce
disenfranchisement claims and end any argument about the viability of the line of

precedent discussed in Part I1.A, supra.

13
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C. Wisconsin’s election code does not undermine this precedential
authority.

Defendants also claim that the Legislature abrogated Plaintiffs’ claim for relief
through what Defendants call “modern election laws.” (Dkt. 39 at 11) This argument
is also easily dismissed because Defendants make no effort to negotiate Wisconsin’s
abrogation doctrine, which does not support Defendants’ position.

As an initial matter, the Legislature is presumed to understand the full scope
of the common law—Gillespie, Brown, Duffies, and Koerber included—when it
legislates. See, e.g., Kindy v. Hayes, 44 Wis. 2d 301, 314, 171 N.W.2d 324 (1969)
(holding that the legislature is presumed to have “acted with full knowledge of the
existing law, both the statute and the court decision interpreting it”); see also, e.g.,
Blazekovic v. City of Milwaukee, 225 Wis. 2d 837, 845, 593 N.W.2d 809 (Ct. App.
1999). This Court must assume that the Legislature knew constitutional claims for
disenfranchisement existed when it enacted (and has since repeatedly amended)
chapters 5 through 12 of the Wisconsin Statutes.

If it had wished to eliminate this common-law, constitutional claim, the
Legislature would need to have done so unequivocally. A statute “does not abrogate
a rule of common law unless the abrogation is clearly expressed and leaves no doubt
of the legislature’s intent.” Fuchsgruber v. Custom Accessories, Inc., 2001 WI 81, 925,
244 Wis. 2d 758, 628 N.W.2d 833 (citing Kranzush v. Badger State Mut. Cas. Co., 103
Wis. 2d 56, 74, 307 N.W.2d 256 (1981), and NBZ, Inc. v. Pilarski, 185 Wis. 2d 827,
836, 520 N.W.2d 93 (Ct. App. 1994)). Such statutory abrogation language must be

“clear, unambiguous, and peremptory.” Fuchsgruber, 2001 WI 81, 425. For this

14
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reason, Fuchsgruber determined that a comparative-negligence statute did not
abrogate the common law of strict products liability. Id., Y30. As in Fuchsgruber,
there is no statute (at least none identified by Defendants) that abrogates, modifies,
or even mentions damages claims to redress disenfranchisement. So, the precedents
recognizing such claims were left undisturbed by the statutes.

On a more fundamental level, even if the Legislature had attempted to
abrogate disenfranchisement claims through statute—which it has not done—the
resulting statute would be unconstitutional.® This is evident from the Wisconsin
Constitution’s interlocking, redundant, and ardent protections safeguarding the right
to vote. To review, since before our state’s founding, the right to vote has encompassed
a remedy for its deprivation in damages. See Ashby, 2 Ld. Raym. at 938,; Gillespie,
20 Wis. at 558; Brown, 36 N.W. at 243; Duffies, 45 N.W. at 523; Koerber, 102 N.W. at
42. And the Legislature’s power to restrict this right is quite limited; the framers
“[placed] the right of suffrage upon the high plane of removal from the field of mere
legislative material impairment.” Phelps, 128 N.W. at 1046. The right to vote “may
not under our Constitution and laws be destroyed or even unreasonably restricted.”
Cir. Ct. for Marathon Cnty., 190 N.W. at 565. Reinforcing the right to vote’s remedial
protections, our constitution codified the reasoning underlying disenfranchisement
claims and guaranteed a jury trial to adjudicate them. Wis. Const., art. I, §§ 5, 9.

Overcoming this extensive constitutional authority would require commensurate,

9 At minimum, such an enactment would be unconstitutional as applied to the Voters
in this case.

15
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express, constitutional authority in the opposite direction. The Legislature cannot
adopt such authority unilaterally, at least not without a clear rewrite of the
constitutional protections.

There is no such sea change in constitutional authority. The lone provision
Defendants point to authorizes the Legislature to “[p]rovide for absentee voting.” Wis.
Const., art. ITI, § 2(3). But this in no way authorizes the Legislature to eradicate the
right to vote for certain voters; nor to otherwise transform the right to vote into a
“mere privilege”—i.e., something susceptible to deprivation “due to administrative
errors.” (Dkt. 51 at 3) For the reasons addressed in Part 1.B, supra, the Legislature
1s unauthorized to do this under our constitution; again, “election laws must not
destroy or impair the right to vote.” League of Women Voters of Wis. Educ. Network,
2014 WI 97, 950.

ITI. There is no jurisdictional defect related to Wis. Stat. § 5.06, and this
Court retains its competency to adjudicate Plaintiffs’ claims.

The process prescribed in Wis. Stat. § 5.06 may be initiated in either of two
ways: through private complaint, or at WEC’s own initiative. See Wis. Stat. § 5.06(1),
(4). Defendants presuppose that even when WEC commences a § 5.06 action upon its
own motion, private individuals must duplicate these efforts and file redundant § 5.06
complaints before seeking redress in a circuit court. Failure to do so, they argue,
creates a jurisdictional defect that requires dismissal.

Defendants’ arguments are wrong several times over. Circuit court jurisdiction
is not impaired by agency complaint procedure. Wisconsin’s exhaustion doctrine, the

language of Wis. Stat. § 5.06, and the practical application of § 5.06 to Plaintiffs’

16
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circumstances confirm that no redundant § 5.06 administrative complaint was
required here. Finally, even if Defendants were right, exacting application of § 5.06
1s forbidden against voters. Wis. Stat. § 5.01(1).

A. Satisfying Wis. Stat. § 5.06 is a matter of competency, not
jurisdiction, and this Court retains competency.

Defendants are wrong to assert that Wis. Stat § 5.06 creates a jurisdictional
question. (Dkt. 3 at, 7; Dkt. 47 at 4; Dkt. 51 at 5) Although the Court of Appeals once
described § 5.06 compliance as a jurisdictional matter, see Kuechmann v. Sch. Dist.
of La Crosse, 170 Wis. 2d 218, 224, 487 N.W.2d 639 (Ct. App. 1992), the Supreme
Court has since clarified that “a circuit court is never without subject matter
jurisdiction,” Vill. of Trempealeau v. Mikrut, 2004 WI 79, 91, 273 Wis. 2d 76, 681
N.W.2d 190; see also Matter of Commitment of M.R.M., 2023 WI 59, 417 n.7, 408 Wis.
2d 316, 992 N.W.2d 809 (recognizing one exception not relevant here). Statutory filing
requirements, like those in § 5.06, implicate a circuit court’s competency rather than
1ts subject matter jurisdiction. Mikrut, 204 WI 79, 99.

The distinction between competency and jurisdiction is a significant one.
“[Clompetency has been characterized as a ‘narrower concept’ involving a ‘lesser
power’ than subject matter jurisdiction.” Id., Y14 (quoting Vill. of Shorewood v.
Steinberg, 174 Wis. 2d 191, 200, 496 N.W.2d 57 (1993)). As such, an alleged “failure
to comply with ... statutory conditions does not negate subject matter jurisdiction.”
Id., 92. Nor does it, per se, negate competency.

Departure from agency adjudicatory procedure extinguishes a court’s

competency under limited circumstances not applicable here. “Only when the failure

17
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to abide by a statutory mandate is ‘central to the statutory scheme’ of which it is a
part will the circuit court’s competency to proceed be implicated.” Id., 10 (quoting In
re Commitment of Bollig, 222 Wis. 2d 558, 567—68, 587 N.W.2d 908 (Ct. App. 1998)).
For Defendants’ argument to prevail, the necessity of a redundant administrative
complaint must be central to § 5.06’s overall scheme. For two independent reasons, it
1s not.

First, WEC already exhausted the § 5.06 procedure. No matter the genesis of
a § 5.06 process (a private complaint, or WEC’s own motion), the result is the same:
the agency investigates, makes a determination, and issues an order against an
election official if appropriate. Wis. Stat. § 5.06(6). Crucially, § 5.06(2)’s exhaustion
language is limited to claims that remain untested. That constraint reads:

No person who is authorized to file a complaint under sub. (1), other

than the attorney general or a district attorney, may commence an

action or proceeding to test the validity of any decision, action or

failure to act on the part of any election official with respect to any

matter specified in sub. (1) without first filing a complaint under sub.
(1), nor prior to disposition of the complaint by the commission.

Wis. Stat. § 5.06(2). This limiting language demonstrates that § 5.06’s central purpose
is to afford WEC the first opportunity to review misconduct—an opportunity it
exercised in this instance. “[T]he validity of the decisions, actions and failures to act
by [Defendants] were tested by the WEC investigation and resolved conclusively
against [Defendants’] interests.” (Dkt. 6, §109)

Notably, this language also mirrors Wisconsin courts’ descriptions of certiorari
actions. See, e.g., Ottman v. Town of Primrose, 2011 WI 18, 434, 332 Wis. 2d 3, 796

N.W.2d 411 (“Certiorari is a mechanism by which a court may test the validity of a
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decision rendered by a municipality, an administrative agency, or an inferior
tribunal.”) (emphasis added); Merkel v. Vill. of Germantown, 218 Wis. 2d 572, 577,
581 N.W.2d 552 (Ct. App. 1998) (“A writ of certiorari exists for a limited purpose—to
test the validity of a judicial or quasi-judicial determination.”) (emphasis added). As
under traditional certiorari review, a court’s review of a determination under § 5.06
1s limited to affirming, reversing, or modifying determinations made by the tribunal
below. See Wis. Stat. § 5.06(9). Thus, a prohibition against filing actions “to test the
validity” of election officials’ acts or decisions, § 5.06(2), prohibits only certain
actions—those asking whether an election official’s conduct was lawful. It does not
impact claims outside of the WEC review process.

Accordingly, even assuming arguendo that Plaintiffs had an obligation under
§ 5.06(2) to file a duplicate complaint, satisfying that obligation is not “central to the
statutory scheme” for competency analysis, Mikrut, 2004 WI 79, 910 (quoting Bollig,
222 Wis. 2d at 567-68), because the statute’s purpose was already accomplished
through the preceding investigation and order. This Court, therefore, has competency
to adjudicate this claim.

Second, Wis. Stat. § 5.01(1) overwhelms Defendants’ arguments related to
technical non-compliance with Wis. Stat. § 5.06. As expressed in Wis. Stat. § 5.01(1)—
a statutory provision that can be traced back to Wisconsin’s first Legislature—the
will of the voters forms the epicenter of Wisconsin’s election code. The unequivocal
language of § 5.01(1) provides that “chs. 5 to 12 shall be construed to give effect to

the will of the electors, if that can be ascertained from the proceedings,
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notwithstanding informality or failure to fully comply with some of their
provisions.” Wis. Stat. § 5.01(1) (emphases added). There is no exclusion providing
that § 5.06(2) shall be enforced strictly, notwithstanding § 5.01(1). Accordingly,
Defendants’ attempt to hide behind § 5.06 fails.

Defendants disenfranchised the Voters. Then they hid their misconduct until
1t was too late. Now, they would like to escape liability by applying a harsh and
exacting construction of § 5.06(2) against the Voters’ interests. But § 5.01(1) exists to
protect the will of the voters, including the Voters here, from such an extreme
result.’0 Even if § 5.06(2) is best read to require a redundant administrative
complaint after WEC completed the investigatory process—and, as explained above,
that is not the best reading in the instant circumstances—§ 5.01(1) makes clear that
Plaintiffs’ “informality or failure to fully comply” is not a legitimate obstacle to their
claim for relief. At a minimum, it does not call this Court’s competency into question.

B. Wis. Stat. § 5.06(2) does not apply here because WEC has no
ability to provide any of the relief sought by Plaintiffs.

Defendants’ primary argument is that Plaintiffs were required to adjudicate
their disenfranchisement claims through Wis. Stat. § 5.06 before filing suit. To make
their argument seem more appealing, Defendants mischaracterize this lawsuit as one
over whether they (Defendants) violated a litany of state election statutes. (See Dkt.

39 at 9) But this lawsuit presents a distinct dispute: a constitutional claim for

10 The Voters’ will is not subject to dispute on a motion to dismiss: they wanted to
vote, did everything right, but were disenfranchised by Defendants; and now, they
seek damages for that disenfranchisement. (Compl., 9131, 136-38)

20
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damages liability arising from Defendants’ disenfranchisement of Plaintiffs.1! The
Legislature never authorized WEC to adjudicate private claims for violations of
constitutional rights. And WEC cannot provide Plaintiffs with the proper remedy
(damages) under our constitution. See Wis. Stat. § 5.06(6). This is dispositive.
Litigants are not required to bring a matter before an administrative agency that
lacks authority to award them the relief they are seeking. Nodell Inv. Corp. v. City of
Glendale, Milwaukee Cnty., 78 Wis. 2d 416, 426, 254 N.W.2d 310 (1977).

The Supreme Court recognized this exception to the exhaustion doctrine for an
agency dispute process created by statute. Id. Nodell considered whether a zoning
dispute must navigate a statutory board of appeals before adjudication in circuit
court. Id. at 420-22. Our Supreme Court answered in the affirmative, id. at 417, but
it also recognized a key exception to such statutory schemes for agency procedure:
where “the administrative agency would not have afforded the party adequate relief,”
exhaustion of the administrative remedy is not mandated, id. at 426. Similarly, Fazio
v. Department of Employee Trust Funds determined that a plaintiff was not required

to exhaust administrative remedies because the administrative process could not

have provided her the damages she sought. 2002 WI App 127, 912, 255 Wis. 2d 801,

11 Defendants are forbidden from collaterally attacking WEC’s determinations in this
lawsuit because they were parties to the original § 5.06 action. “[W]here
administrative action has taken place, and where a statute sets forth a specific
procedure for review of that action, the statutory remedy is exclusive and the parties
cannot seek judicial review of the agency action through other means.” Ass’n
of Career Emps. v. Klauser, 195 Wis. 2d 602, 612, 536 N.W.2d 478 (Ct. App. 1995)
(emphasis added).
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645 N.W.2d 618; see also id., 120 (“We conclude that an appeal to the Board is an
inadequate remedy for Fazio because the Board does not have the statutory authority
to award her interest.... [T]he doctrine of exhaustion of administrative remedies does
not require that she appeal DETF’s determination to the Board before filing this
action.”).

Applying these holdings here makes clear that Plaintiffs were not required to
adjudicate their claims before WEC, which has no authority to award Plaintiffs the
damages to which they are entitled. Instead, these claims fall entirely outside of the
Chapter 5 process, and Plaintiffs appropriately brought them to this Court in the first
instance.

C. The Kuechmann decision does not deprive this Court of
competency.

Defendants’ reliance on Kuechmann 1s also misplaced. Mikrut teaches that
agency adjudicatory procedure implicates a circuit court’s competency rather than its
subject matter jurisdiction. Kuechmann’s broad jurisdictional pronouncements and
failure to engage in competency analysis isolate its holding to a jurisprudential
island. Its relevance and authority are, at best, doubtful. But Kuechmann’s facts are
also clearly distinguishable and further weigh against applying that decision here.

The facts there involved a disputed recall election for the La Crosse School
Board. See 170 Wis. 2d at 221. Unlike here, that dispute was over the alleged violation
of a statute, Wis. Stat. § 9.10(4), squarely within the Election Board’s jurisdiction.
See Wis. Stat. § 5.05(2w) (“WEC] ... has the responsibility for the administration of

chs. 5 to 10 and 127). Also unlike here, the Kuechmann plaintiffs never sought
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damages as a remedy, and initiated a § 5.06 process through a complaint to the
elections board.12 Their complaint claimed that the recall petition process violated
§ 9.10(4), and that the statute itself was unconstitutional. Id. The Elections Board
declined to review the constitutional claims but considered the other claims. Id. at
221-22. Two days before the Elections Board issued its final determination, the
plaintiffs filed a circuit court action seeking declaratory and injunctive relief on the
constitutional issues. Id. at 222. Kuechmann held that, by filing their court action
two days early and failing to seek review of the Elections Board determination, the
plaintiffs deprived the courts of jurisdiction. Id. at 223—24.

Mikrut makes clear that Kuechmann’s jurisdictional holdings are simply
wrong. Nevertheless, to the extent Kuechmann can be considered good law, the court
may have correctly held that circuit court litigation in that matter was premature.
Until the § 5.06 process was complete, the Board had not, in a final sense, “dispos[ed]
of the complaint” before it, which tested the validity of the recall through its express
authority to do so. Unlike here, the Kuechmann plaintiffs sought to have a court test
the validity of an election official’s conduct before the agency had finished doing so.

This is plainly distinguishable from the facts here. In this instance, WEC
undertook the § 5.06 process on its own initiative and reached a definitive conclusion
on all claims before it. Plaintiffs filed this suit after WEC completed the § 5.06

process. And here, unlike Kuechmann, there is absolutely no relief that Plaintiffs

12 This case predates Wisconsin’s current election administration scheme. Instead of
WEC, election administration was overseen by the State Elections Board.
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request that can be secured through WEC. So even if there was competency issue
created when the Kuechmann plaintiffs jumped the proverbial gun, that has no
application here.

Defendant Verbick raises an additional, curious, argument: that Plaintiffs’
claims are somehow also barred by Wis. Stat. § 5.06(8), which permits any “election
official or complainant aggrieved by an order issued under sub. (6)” to appeal that
order within 30 days after its issuance. It is true that Plaintiffs did not appeal WEC’s
August 15, 2025, order. Nor could they—Plaintiffs were not election officials or
complainants (i.e., parties) in the relevant WEC investigation. They also were not
“aggrieved” by WEC’s order. But the inability to appeal under § 5.06(8) merely
reaffirms that Plaintiffs are not bound by it. Again: Plaintiffs disenfranchisement
claims for damages cannot be: 1) heard by WEC in the first instance, 2) baffled by
“Informality or failure to fully comply” with Wis. Stat. § 5.06 (see Wis. stat. § 5.01(1)),
3) abrogated without unambiguous statutory language extinguishing such claims,
nor, 4) under the Wisconsin Constitution, extinguished by the Legislature. So, like
Wis. Stat. § 5.06(2), Wis. Stat § 5.06(8) is no impediment to this Court’s competency.
This matter should proceed.

D. If a § 5.06 defect exists, the appropriate course of action is to stay
this matter while ordering the duplicative WEC complaint.

This case should not be dismissed for all the reasons identified in this brief.
And dismissal is not even the appropriate response to Defendants’ technical
compliance argument. When the necessity of agency procedure is disputed, a circuit

court may retain jurisdiction while ordering the plaintiffs to seek relief before the
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relevant agency. Ass’n of Career Emps. v. Klauser, 195 Wis. 2d 602, 606, 536 N.W.2d
478 (Ct. App. 1995). The law does not demand dismissal; indeed, given the long
history of actionable disenfranchisement claims, see supra, the opposite is true. “Not
only would such a result close the courtroom doors to the plaintiffs after the court
expressly left the doors open, but it would hinder rather than advance the policy
considerations underlying the exclusivity rule and the ends of justice generally.” Id.
at 618.

So, if this Court finds its competency in doubt due to § 5.06(2) compliance, it
should retain jurisdiction, order Plaintiffs to file their complaint with WEC, and stay
all proceedings until WEC disposes of that complaint, at which time this matter may
proceed in this Court.

IV. Wis. Stat. § 5.05 does not foreclose private disenfranchisement claims.

Defendants also contend that Plaintiffs’ common-law, disenfranchisement
claims are barred by Wis. Stat. § 5.05(2m)(k). This argument requires reading
§ 5.05(2m)(k) in isolation, without the context of other provisions in § 5.05, chapter 5
more generally, and recent Wisconsin election-law precedents. Context makes clear
that § 5.05(2m)(k) does not have the broad sweep Defendants ascribe to it.

As a threshold matter, Defendants’ argument fails right out of the gate because
the Legislature has not used “clear, unambiguous, and peremptory” language to
abrogate the common-law right to remedy disenfranchisement through damages.
Fuchsgruber, 2001 WI 81, 925; see also Part I1.C, supra. Still, § 5.05(2m)(k) declares
that WEC’s enforcement power is the “exclusive remedy for alleged civil violations”

of specified chapters of Wisconsin election laws. This lawsuit does not create a tension
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between these two propositions because this is not a civil enforcement action to
enforce the specified statutes.l3 Rather, Plaintiffs’ claims sound in tort, seeking
redress for deprivation of a constitutional right. And WEC has no jurisdiction, let
alone exclusive jurisdiction, over such claims. Cf. Byers, 208 Wis. 2d at 390-91
(exclusive remedy under Worker’s Compensation Act “does not bar a claimant whose
claim is covered under the [Act] from pursuing” discrimination claim under different
law, even if “the facts that are the basis for the discrimination claim might also
support a worker’s compensation claim”). Judge Remington rejected the exact
argument Defendants proffer here because claims that sound in common law are not
subject to Wis. Stat. § 5.05(2m)(k). See Order, Penebaker v. Hitt, No. 2022CV1178,
Dkt. 226, 36-37 (Dane Cnty. Cir. Ct. Aug. 10, 2023) (“[Defendant] argues the
complaint must be dismissed because only the Wisconsin Elections Commission can
adjudicate these claims [under § 5.05(2m)(k)]. ... I do not understand [Defendant’s]
argument because [Plaintiff] does not allege civil violations of chs 5 to 10 or 12.
[Plaintiff] alleges a common law civil conspiracy ... [and] a common law
nuisance....”).14

There are more reasons to reject Defendants’ construction of § 5.05(2m)(k).

Assume for argument’s sake that Defendants are correct that “the WEC process is

13 Notably, Defendant Verbick seems to acknowledge that Wis. Stat. § 5.05(2m)(k)
merely confirms that WEC maintains the exclusive authority to pursue civil forfeiture
actions for violations of election law. (Dkt. 47 at 6) On this discrete point Verbick is
correct, and because this is not a civil forfeiture action, § 5.05(2m)(k) simply has no
relevance here, whatsoever.

14 A copy of this order is filed as Exhibit A to this brief.
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the ‘exclusive remedy’ for any violation of election law in the state.” (Dkt. 39 at 10)
For this to be true, § 5.05(2m)(k) would need to expressly abrogate numerous
common-law principles. For example, binding authority allows “one [person], one
vote” representation claims to be litigated in circuit courts. See Schmidt v. City of
Kenosha, 214 Wis. 2d 527, 5631-32, 571 N.W.2d 892 (Ct. App. 1997); accord Wis. Stat.
§§ 801.50(4m) & 751.035 (providing that challenges to “apportionment of any
congressional or state legislative district” shall be heard in circuit court by a three-
judge panel). And “[m]andamus is the proper means to challenge a municipality’s
failure to comply with the requirements of the direct legislation statute, Wis. Stat.
§ 9.20.” State ex rel. Meessmann v. Town of Presque Isle, 2023 WI App 36, 913, 408
Wis. 2d 690, 993 N.W.2d 749 (quoting Mount Horeb Cmty. Alert v. Vill. Bd. of M:t.
Horeb, 2003 WI 100, 99, 263 Wis. 2d 544, 665 N.W.2d 229). Defendants’ construction
of Wis. Stat. § 5.05(2m)(k) would also swallow quo warranto claims under Wis Stat.
ch. 784, contrary to binding caselaw: “a grave question of constitutionality would
arise ... if the people, in their sovereign capacity, [had no claim] to contest [an illegally
usurped] election.” Town of Burke v. City of Madison, 17 Wis. 2d 623, 633-34, 117
N.W.2d 580 (1962).

Indeed, Defendants’ overbroad reading of § 5.05(2m)(k) would necessarily
effect a wholesale, sub silentio repeal of a litany of claims for relief. Consider these
examples:

e (Claims for invasion of privacy under Wis. Stat. § 995.50 would be lost

to voters with disabilities when their assistants “reveal[] the elector’s
vote to any 3rd person.” Wis. Stat. § 12.13(3)(j);
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e Wage claims under Chapter 104 would evaporate for voters whose
employers improperly dock wages for voting (contrary to Wis. Stat. §
12.07), as well as for election inspectors who did not get paid
(contrary to Wis. Stat. § 7.03); and

e Common-law tort claims would disappear for Wisconsinites injured
at polling locations due to an inspector’s failure to preserve order
under Wis. Stat. § 7.37(2).

This is by no means an exhaustive list. But these few examples, and the broad scope
of legal doctrines with which they would interfere, illustrate the implausibility of
Defendants’ argument.

Yet the Court need not look so far afield to find examples that render
Defendants’ argument unworkable. Simply turn back one section in this brief, to
recall Defendants’ insistence that the problem here is that Plaintiffs failed to file an
administrative complaint under § 5.06. It is wholly inconsistent for Defendants to
assert on the one hand that Plaintiffs could pursue this action if only they had first
filed a redundant administrative complaint while insisting on the other hand that
§ 5.05(2m)(k) is an absolute bar that precludes any plaintiff but WEC from filing a

lawsuit about election law.1> Perhaps it is exactly this implausibility that Defendants

15 Recent years have seen extensive election litigation in Wisconsin, and adjudication
in nearly every one of those cases contravenes Defendants’ interpretation of
§ 5.05(2m)(k), since they were cases initiated by plaintiffs other than WEC. See, e.g.,
League of Women Voters of Wis. Educ. Network, Inc. v. Walker, 2014 W1 97, 357 Wis.
2d 360, 851 N.W.2d 302; Democratic Nat’l Comm. v. Bostelmann, 451 F. Supp. 3d 952
(W.D. Wis. 2020); Taylor v. Milwaukee Election Comm’'n, 452 F. Supp. 3d 818 (E.D.
Wis. 2020); Wis. Legislature v. Evers, No. 2020AP608-OA (Wis. Apr. 6, 2020) (a copy
of the order in this case is filed as Exhibit B to this brief); Democratic Nat’l Comm. v.
Bostelmann, 488 F. Supp. 3d 776 (W.D. Wis. 2020); O’Bright v. Lynch, 2020AP1761-
OA (Wis. Oct. 29, 2020) (a copy of the order in this case is filed as Exhibit C to this
brief); Jefferson v. Dane Cnty., 2020 WI 90, 394 Wis. 2d 602, 951 N.W.2d 556; Wis.
Voters Alliance v. City of Racine, No. 20-C-1487, 2020 WL 6129510 (W.D. Wis. Oct.
14, 2020) (a copy of the order in this case is filed as Exhibit D to this brief); Trump v.
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seek because it would insulate them from all claims for damages arising from
disenfranchised voters. But again, such a result cannot be reconciled with
Wisconsinites’ right to vote under the state constitution.

Moreover, even Defendants’ own conduct rejects their argument here for a
boundless construction of Wis. Stat. § 5.05(2m)(k). Just months ago, on election day
in April 2024, Witzel-Behl, acting in her (former) official capacity with the City of
Madison, filed suit, in Dane County Circuit Court, to extend polling hours as a remedy
for disruption in voting at a polling location within the City. See Pet. of Maribeth
Witzel-Behl, No. 2024CV976 (Dane Cnty. Cir. Ct. Apr. 2, 2024).16 A hearing was held
in that matter and relief was granted, without either Witzel-Behl, her counsel, or the
court ever suggesting that § 5.05(2m)(k) may foreclose the claim.l?” But under the
construction Defendants advance here, § 5.05(2m)(k) would forbid municipalities
(and anyone else) from seeking to extend polling hours by Court order, because such

actions could be undertaken only by WEC. This is wholly impractical—to the point of

Biden, 2020 WI 91, 394 Wis. 2d 629, 951 N.W.2d 568; Trump v. WEC, 506 F. Supp.
3d 620 (E.D. Wis.), affd, 983 F.3d 919 (7th Cir. 2020); State ex rel. Zignego v. WEC,
2021 WI 32, 396 Wis. 2d 391, 957 N.W.2d 208; Common Cause v. Thomsen, 574 F.
Supp. 3d 634 (W.D. Wis. 2021); Teigen v. WEC, 2022 WI 64, 403 Wis. 2d 607, 976
N.W.2d 519; Carey v. WEC, 624 F. Supp. 3d 1020 (2022); Wis. Voter Alliance v.
Reynolds, 2023 WI App 66, 410 Wis. 2d 335, 1 N.W.3d 748; Wis. Voter Alliance v.
Millis, 720 F. Supp. 3d 703 (E.D. Wis. 2024); Priorities USA v. WEC, 2024 WI 32, 412
Wis. 2d 594, 8 N.W.3d 429; EXPO Wis., Inc. v. WEC, No. 2023CV229 (Dane Cnty. Cir.
Ct. Sept. 16, 2024) (a copy of the order in this case is filed as Exhibit E to this brief);
Kennedy v. WEC, 2024 W1 37, 413 Wis. 2d 509, 11 N.W.3d 786; Wis. Voter Alliance v.
Secord, 2025 WI 2, 414 Wis. 2d 348, 15 N.W.3d 872.

16 A copy of this pleading is filed as Exhibit F to this brief.
17 A copy of the transcript from this hearing is filed as Exhibit G to this brief.

29



Case 2025CVv003082 Document 59

Filed 12-29-2025

Page 38 of 38

absurdity. The correct interpretation is that for common-law claims, or for those

arising under statutes outside of the election code, § 5.05(2m)(k) does not apply.

Conclusion

For the foregoing reasons, Defendants’ motions to dismiss (Dkt. 38, 46 & 50)

should be DENIED.18

Respectfully submitted this 29th day of December, 2025.
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18 On Defendant City of Madison’s representation that “the office of the City of
Madison Clerk ... is not a separate entity from the City” (Dkt. 39 at 11), Plaintiffs do
not object to the dismissal of Defendant City of Madison Clerk.
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