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Plaintiffs,
V. Case No. 25-CV-3082

CITY OF MADISON, et al.,
Defendants.

AMICUS BRIEF OF THE WISCONSIN ELECTIONS COMMISSION

After learning that the ballots of 193 City of Madison voters went
uncounted, the Wisconsin Elections Commission commenced an investigation
on its own motion and issued an order requiring the City to take prospective
actions to ensure that this wunconscionable result never recurs. The
Commission’s order was not appealed, but in this action, certain voters seek
monetary damages for their uncounted votes.

This amicus brief addresses two issues raised by Defendants in response
to that action. First, some Defendants argue that the voters had only a
privilege, and not a constitutional right, in having their ballots counted
because they chose to vote absentee. That view enjoys no support in the
constitution or case law. Second, one Defendant argues that Plaintiffs must file
an administrative complaint with the Commission under Wis. Stat. § 5.06
before they can bring this suit. (Dkt. 51:4-5.) The Commission’s exhaustion

requirement is a required prerequisite for a court’s competency where it has
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not been satisfied, but it is fulfilled in cases where the Commission has

conducted the statutory investigation and decision process on its own motion.

I. Voters have a constitutional right to have their ballots counted,
whether they vote in person or absentee.

Some Defendants argue that the plaintiff voters had only a “privilege,”
not a constitutional right, to have their ballots counted because they voted
absentee. (Dkt. 51:5-7; Dkt. 53.) That view 1s unsupported in the law.
Defendants confuse the question of whether the State may create reasonable
procedural requirements for casting an absentee ballot with the voter’s
constitutional right to have her cast ballot counted.

The right to vote is enshrined in the U.S. and Wisconsin Constitutions.
As the Wisconsin Supreme Court has explained, the right to vote under the
Wisconsin Constitution is declared not only in its equal protection and due
process protections, but also article III, section 1, which expressly declares the
franchise for Wisconsin voters. Milwaukee Branch of NAACP v. Walker, 2014
WI 98, 9 62 n.14, 357 Wis. 2d 469, 851 N.W.2d 262 (citing Wis. Const. art. I,
§ 1, art. I1I, § 1).

Defendants suggest that is well and good for in-person voters, but not for
those who have cast absentee ballots. They argue that under Wis. Stat.
§ 6.84(1), having an absentee ballot counted is only a “privilege,” not a right.
(Dkt. 51:6-7; Dkt. 53.) But no statute can override the constitution, and Wis.

Stat. § 6.84 makes no effort to do so. As the supreme court emphasized in
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Priorities USA v. WEC, 2024 WI 32, § 32, 412 Wis. 2d 594, 8 N.W.3d 429, the
statute does not even permit a “skeptical view” of how to interpret statutes
about absentee voting, much less how to read the constitution.

Elections statutes may require electors to comply with reasonable
procedural requirements to vote. See Crawford v. Marion Cnty. Election Bd.,
553 U.S. 181, 189 (2008). But no elections statute can destroy or impair the
constitutional right to vote. League of Women Voters of Wis. Educ. Network,
Inc. v. Walker, 2014 WI 97, 9 50, 357 Wis. 2d 360, 851 N.W.2d 302. Wisconsin
Stat. § 6.84 says nothing suggesting that the statute seeks such a result.

Instead, section 6.84(1) reaffirms that “voting is a constitutional right,
the vigorous exercise of which should be strongly encouraged.” Its description
of voting via absentee ballot as a “privilege” speaks not to whether an elector
has a right to have her cast ballot counted, but rather to whether the State can
create reasonable procedures for how electors voting absentee vote and cast
their ballots. As the supreme court concluded in Priorities, Wis. Stat. § 6.84 is
“merely a declaration of legislative policy setting for that ‘absentee balloting
must be carefully regulated.” 412 Wis. 2d 594, § 32.

Priorities rejected Defendants’ view of Wis. Stat. § 6.84(1) even as it
would apply to statutory interpretation, much less as to constitutional rights.
The court overruled the holding in Teigen v. WEC, 2022 WI 64, 403 Wis. 2d
607, 976 N.W.2d 519, that Wis. Stat. § 6.84(1) operated as an interpretative

lens to understand elections procedure statutes, so that a court must strictly
3
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construe statutory requirements for absentee voting with a “skeptical eye.”
Priorities, 412 Wis. 2d 594, § 18 (quoting Teigen, 403 Wis. 2d 607, g 53);
99 32—-33. If Wis. Stat. § 6.84(1) is not a rule of statutory construction, it
certainly does not support Defendants’ view of voters’ constitutional rights.
At the most basic level, Defendants misunderstand what “privilege”
means in the absentee voting framework. Absentee voting has been described
as a privilege in the context of determining whether the State may create a
reasonable process that electors must use to vote absentee. That says nothing
about an elector’s right to have her cast ballot counted once she has cast it.
Once an elector has complied with the statutory process, whether absentee or

In-person, she has a constitutional right to have her vote counted.!

II. Wisconsin Stat. § 5.06(2) does not require a voter to exhaust her
administrative remedies where the Commission has
investigated and reached a determination on its own motion.

Defendant Witzel-Behl argues that this case should be dismissed until
Plaintiffs file administrative complaints with the Commission under Wis. Stat.
§ 5.06(1). She relies on the exhaustion provision of Wis. Stat. § 5.06(2), which

prevents electors from bringing an action to test the legality of elections

1 One Defendant attempts to clarify in reply that their argument goes not to
the right to vote, but that an elector voting absentee has different remedies. (Dkt.
73:2 n.2 (City Defendants).) This brief takes no position on Plaintiffs’ view that
monetary damages are available for uncounted ballots, but electors have the same
rights and remedies, regardless of how they voted. Defendants’ view that electors
voting absentee have different remedies than other electors ignores that all electors
have the same constitutional right to have their ballots counted.
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officials’ actions until the Commission has had an opportunity to investigate
and potentially issue an order against those officials. (Dkt. 51:4-5.) But as
here, where the Commission investigated and issued an order on its own
motion under Wis. Stat. § 5.06(4), (see Dkt. 6 19 99-109 (Complaint describing
Commission investigation and final order)), the statute requires no further
administrative complaints.

Wisconsin Stat. § 5.06, titled “Compliance review; appeal,” allows
electors to bring their concerns about elections officials’ actions to the attention
of the Commission. Wis. Stat. § 5.06(1). Before an elector may bring suit in
court “to test the validity” of an election official’s actions, he must file an
administrative complaint with the Commission. Wis. Stat. § 5.06(2).
Alternatively, absent an elector complaint, the Commission may move on its
own initiative to investigate an official’s actions. Wis. Stat. § 5.06(4).

Whether upon an elector’s complaint or its own motion, the Commission
has discretion to take a variety of steps. It may conclude its investigation
without a formal decision. Wis. Stat. § 5.06(2). Alternatively, it may order the
production of documents, investigate as it deems appropriate, and issue a
decision ranging from summary adjudication to injunctive relief. Wis. Stat.
§ 5.06(5)—(6). If the Commission decides to investigate and consider an order
against an election official, potential plaintiffs must wait until the
Commission’s final disposition before bringing suit. Kuechmann v. Sch. Dist.

of La Crosse, 170 Wis. 2d 218, 187 N.W.2d 639 (Ct. App. 1992).
5
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Defendant Witzel-Behl argues that here, Plaintiffs needed to bring an
administrative complaint under Wis. Stat. § 5.06(1) even though the
Commission exercised its authority under Wis. Stat. § 5.06(4), investigating
and reaching a final disposition on its own motion. (Dkt. 51:4-5.) The supreme
court has counseled that “statutory language is interpreted in the context in
which it is used; not in isolation but as part of a whole; in relation to the
language of surrounding or closely-related statutes; and reasonably, to avoid
absurd or unreasonable results.” State ex rel. Kalal v. Cir. Ct. for Dane Cnty.,
2004 WI 58, 9 46, 271 Wis. 2d 633, 681 N.W.2d 110. Here, context and closely
related provisions of the statutory scheme show that Witzel-Behl’s reading is
incorrect and would lead to unreasonable results.

First, Wis. Stat. § 5.06(2) requires plaintiffs to exhaust their
administrative remedy before bringing a court case “to test the validity of”
election officials’ compliance with the law. That provision gives the
Commission the opportunity to evaluate and address the officials’ conduct
before a matter goes to court. Where the Commission has moved on its own to
investigate conduct and reached a conclusion about the election officials’ acts,
there 1s no “testing” left to do before the agency.

Second, Wis. Stat. § 5.06 recognizes that Commission action may be
initiated in one of two ways: either an elector’s complaint, or the Commission’s
own motion. Wis. Stat. § 5.06(1), (4), (5). Either method of commencement

launches the same process: the Commission’s discretionary path about how to
6
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investigate and determine the matter. The statutes do not envision that an
investigation begun through one method—the Commission’s own motion—
must be repeated with a different starting event—an elector’s complaint about
the same conduct. Witzel-Behl’s reading would lead to absurd results,
requiring the Commission to meaninglessly duplicate its process. See Kalal,
271 Wis. 2d 633, q 46.

Kuechmann does not support Witzel-Behl’s reading. That case featured
no sua sponte motion by the Commission’s predecessor agency; instead, the
plaintiffs had commenced the process themselves by filing a complaint under
Wis. Stat. § 5.06(1). 170 Wis. 2d at 221. Kuechmann simply held that the
plaintiffs needed to wait wuntil the Elections Board completed the
administrative process before they filed suit. Id. at 225. The case did not

address the issue presented here.
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CONCLUSION

Every Wisconsin voter has a constitutional right to have her cast ballot
counted. And Plaintiffs were not required to file an administrative complaint
under Wis. Stat. § 5.06(1) because the Commission commenced an
investigation on its own motion under Wis. Stat. § 5.06(4), and its final decision
concluded that investigation.

Dated this 3rd day of February 2026.

Respectfully submitted,

JOSHUA L. KAUL
Attorney General of Wisconsin

Electronically signed by Charlotte Gibson
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Commission

Wisconsin Department of Justice
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