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INTRODUCTION

In the final days of the 2025 Wisconsin Supreme Court election, Defendants paid millions
of dollars to Wisconsin voters, bribing them to vote. The payments were part of a coordinated
scheme to engineer a victory for Musk’s preferred candidate, Judge Brad Schimel. These payments
included $100 for signing a “petition” that aligned with Defendants’ electoral preferences and
million-dollar “award[s]” given out to a few lucky signers, “in appreciation for you taking the time
to vote.”

The conduct alleged in the complaint bears all the hallmarks of election bribery and an
unlawful lottery because that is exactly what it was. Seeking to resist this straightforward
conclusion, Defendants’ motion to dismiss contorts Musk’s words, draws implausible inferences
about his intent, and introduces facts outside the four corners of the complaint. None of this is
appropriate at this stage. “[T]he allegations, and all reasonable inferences, must be construed in a
light most favorable to” Plaintiffs. Winzer v. Hartmann, 2021 WI App 68, 416, 399 Wis. 2d 555,
966 N.W.2d 101. This well-established principle defeats all of Defendants’ dismissal arguments
on the sufficiency of the pleadings.

Defendants’ “threshold” arguments for dismissal fare no better. Individual Plaintiffs
Gagliardi and Patel have standing because they have suffered concrete injuries to their
constitutional rights. Plaintiff Wisconsin Democracy Campaign (“WDC”) has standing because
Defendants’ conduct interfered with its mission and advocacy and, if allowed to repeat, will divert
resources from that mission. Plaintiffs’ claims are ripe because the facts underlying this dispute
have already occurred, are concrete, and do not rest on conjecture. And Plaintiffs’ claims are not
moot: While Defendants suggest that the Court should wait until they are in the midst of executing

another election-manipulation scheme—which they have given plenty of indications they will
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do—both controlling law and common sense say otherwise. A declaratory judgment is needed to
prevent Plaintiffs from suffering the same harms again and again.

Finally, Defendants try to cloak their scheme in First Amendment protection, but it is
well-settled that “speech used to promote a criminal scheme is not entitled to First Amendment
protection.” State v. Lambert, 68 Wis. 2d 523, 533, 229 N.W.2d 622 (1975). Thus, states may
“prohibit speech of this kind without rais[ing] any Constitutional problem.” Free Speech Coal.,
Inc. v. Paxton, 606 U.S. 461, 471 (2025) (citation omitted). Here, Plaintiffs merely ask this Court
to declare Defendants’ scheme unlawful and to prohibit Defendants or anyone else from
implementing that unlawful scheme again. That relief, aimed squarely at preventing unlawful
conduct, does not run afoul of the First Amendment, nor does it pose any separation of powers
concerns.

For these reasons and those explained below, this Court should deny Defendants’ motions
to dismiss.

STANDARD OF REVIEW

When reviewing a motion to dismiss, a court “accept[s] as true all facts well-pleaded in the
Complaint and the reasonable inferences therefrom.” Data Key Partners v. Permira Advisers LLC,
2014 WI 86, q19, 356 Wis. 2d 665, 849 N.W.2d 693. The court “construe[s] th[e] facts and
inferences in the light most favorable to the plaintift.” Pagoudis v. Keidl, 2023 W1 27, 945, 406
Wis. 2d 542, 988 N.W.2d 606 (Ziegler, C.J., concurring) (quoting Preston v. Meriter Hosp., Inc.,
2005 WI 122, q13, 284 Wis. 2d 264, 700 N.W.2d 158). And the court “cannot add facts in the
process of construing a Complaint.” Data Key Partners, 2014 WI 86, q19. To survive a motion to
dismiss, a plaintiff need only allege facts that “plausibly suggest they are entitled to relief.” State
ex rel. Kaul v. Prehn, 2022 WI 50, 910, 402 Wis. 2d 539, 976 N.W.2d 821 (quoting Data Key

Partners, 2014 WI 86, 431).
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BACKGROUND
I. Defendants implemented a scheme to bribe Wisconsin citizens to vote.

On March 20, 2025, Defendant America PAC (“APAC”) posted the “Petition in Opposition
to Activist Judges” (the “Petition”). (Dkt. 4 446, 47-52) The Petition stated, “[b]y signing below,
I’m rejecting the actions of activist judges who impose their own views and demanding a judiciary
that respects its role—interpreting, not legislating.” (Id. 952) Petition signers were required to
provide their names, email addresses, cell phone numbers, and mailing addresses to Defendants.
(1d. 949) Defendant Musk promoted the Petition on the social media platform X, which he owns.
(Id. §53)

Importantly, the Petition advertised a “SPECIAL OFFER FOR WISCONSIN
REGISTERED VOTERS.” (1d. 952 (capitalization in original)) What was the special offer? Cash.
A Wisconsinite could “[s]ign this petition and get $100,” so long as they were a registered voter.
(Id.) The Petition also promised $100 to Wisconsin voters for each referral to another Wisconsin
voter who then signed the Petition. (/d.) This “offer” was “valid” only through April 1, 2025—the
date of the Wisconsin Supreme Court election. (/d. §54) APAC caused payments to be made to
registered Wisconsin voters who signed and referred the Petition, and Defendant United States of
America, Inc. (“USAI”) transmitted these payments. (Id. §455-58)

Two days after APAC posted the Petition, Defendants announced an “X Live” conversation
scheduled with Musk, Judge Schimel, and Republican Senator Ron Johnson. (/d. 4961-73) Petition
signers were directly recruited, via text message, to attend. (/d. §61-65) Throughout the event,
Musk implored Wisconsinites to “vote early” and to vote for Judge Schimel. (Id. §75; see also id.
1967-74)

Four days later, Defendants upped the ante. APAC posted on X that a voter from Green

Bay had become the “first $1 Million spokesperson for signing our Petition.” (/d. §78) APAC later
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posted a video with that voter, who said, “Everyone should do what I did: sign the petition, refer
your friends, get out and vote early for Brad Schimel.” (/d. §80) The video, which displayed a link
to the Petition, stated that the recipient “earned $1 million for signing this petition.” (Id. §983-85)
Musk reposted APAC’s announcement on X, stating, “Exciting to announce our first million dollar
award for supporting our petition against activist judges in Wisconsin! Next million dollar award
will be announced in 2 days.” (Id. 487)

On March 27, Musk posted on X about an event in Wisconsin (the “Event”):

Elon Musk & 12
@elonmusk

On Sunday night, | will give a talk in Wisconsin.

Entrance is limited to those who have voted in the Supreme Court
election.

| will also personally hand over two checks for a million dollars each in
appreciation for you taking the time to vote.

This is super important.

11:57 PM - Mar 27, 2025 - 19.9M Views

(Id. 993) The post was viewed over 19.9 million times. (/d. 992) Musk later deleted this post.
(Id. 994)

Musk then posted again, in a purported effort to “clarify a previous post.” (Id. 498)
The second post stated that “entrance is limited to those who have signed the petition in opposition
to activist judges” and “I will also hand over checks for a million dollars to 2 people to be
spokesmen for the petition.” (Id.) 2.5 million people—a small fraction of the number who viewed
Musk’s original post—viewed this second post. (Id. 497)

Before the Event, APAC posted a registration form online titled “Town Hall with Elon

Musk.” (Id. 9100-03) Completing the registration form was a prerequisite to attend the Event,
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and the form required prospective attendees to reveal how they voted or planned to vote in the
Wisconsin Supreme Court elections, with no option for a prospective attendee to indicate that they
would not be voting. (Id. 49104—07) In so doing, Defendants’ narrowed eligibility for their $1
million prizes to voters, and only voters.

At the Event, Musk called two attendees on stage and handed them each a $1 million check.
(Id. 9108) Following the Event, APAC posted videos with each recipient. (Id. 9109-25) The first
recipient stated, “So, I was in the audience and my name was called as the recipient of a check for
a million dollars, and I didn’t believe it. I was nervous. I was shaking. And then I got up on stage
and . . . seeing it, and in person, I mean it was incredible because you never think that you’re gonna
receive things like this.” (/d. §112) The recipient later said, “[Musk] is motivating people to go out
and vote in a way that hasn’t been done before.” (Id. §113) The second recipient stated, “I did
exactly what Elon Musk told everyone to do: sign a petition, refer friends and family, vote, and
now I have a million dollars.” (/d. §121) She continued, “I signed the petition because we need to
stop Susan Crawford and get Brad Schimel to win Wisconsin. April 1st is right around the corner,
so we need to get everyone to get up and go vote for Brad Schimel.” (Id. §122) Neither recipient
mentioned an offer or acceptance of a “spokesperson” position. !

Defendants’ scheme harmed Plaintiffs in the run-up to the election. Plaintiffs Patel and
Gagliardi spent additional time campaigning to counter Defendants’ scheme. (/d. §140) Plaintiff
Patel spent thousands of dollars in campaign contributions—significantly more than she planned
to—following Defendants’ implementation of their bribery scheme. (/d. §139) If Defendants’

conduct is repeated, Plaintiffs expect they would be forced into additional campaigning and

! Defendants say that Musk “invited two people on stage and offered them the opportunity to earn $1 million as
spokespersons for the Petition,” and “[t]he individuals accepted” (Dkt. 24 at 13), but that characterization is at odds
with the plain allegations of the complaint, including each recipient’s account of the events. At best, that view requires
several inferences in Defendants’ favor, which is forbidden on their motion to dismiss.
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campaign spending. (Id. q141) Plaintifft WDC is a non-profit whose mission is a ‘“clean
government, where people matter more than money,” and it expends resources to advocate in
support of that mission. (/d. 919-20, 137) Defendants’ scheme undermined and compromised
WDC’s mission and advocacy and will divert yet more resources from WDC if Defendants are
allowed to repeat it. (Id. 4138)

As the facts alleged in the complaint make clear, there is a concrete risk that Defendants
will repeat their conduct. (/d. 913, 159) Following the Supreme Court election, Musk has stayed
involved in politics and spent money to support politicians. (See id. §148) He has remained active
in judicial politics, in particular, including by funding politicians who have threatened to impeach
federal judges and by criticizing members of the judiciary. (Id. ]149-50) Given Musk’s vast
financial resources and his apparent control over APAC and USAI, Defendants are uniquely
positioned to repeat their scheme in future elections, and it appears that they intend to do so.
(Id. 99157-59) Wisconsin will hold elections for the Supreme Court every spring from now
through 2030 and then frequently in the years thereafter. (/d. 9223)

A. The Attorney General’s unrelated litigation was resolved with no
determination on the merits.

Defendants’ motion points to prior litigation brought by the Wisconsin Attorney General
against Musk and APAC, but that litigation involved different claims and different parties (not
including any of the Plaintiffs here), sought different relief, and was resolved without any

determination on the merits.>

2 Defendants attached filings from this litigation to their motion to dismiss (e.g., Dkt. 25, Exhibits B-D), and the court
may take judicial notice of the filings cited in this opposition, Gutter v. Gutter, 2024 WI App 56, 16 n.7, 14 N.W.3d
105. Consistent with Wis. Stat. § (Rule) 809.23(3)(c), copies of this and all other unpublished authorities cited are
filed with this brief. A copy of this opinion is filed as Exhibit A to the Declaration of Jeffrey A. Mandell.
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The day that Musk announced his one-million-dollar prizes “in appreciation for you taking
the time to vote,” Wisconsin Attorney General Josh Kaul sued Musk and APAC. Kaul v. Musk
et al., Dane County Case No. 25CV1087. The lawsuit sought to prevent Musk and APAC from
handing out his prizes to voters in Green Bay. (See Dkt. 25, Exhibit B at 3—14)> The Attorney
General brought that lawsuit under his Wis. Stat. § 5.07 authority—authority which does not
extend to private parties, or otherwise authorize relator claims. (/d. at 12—-13) The Attorney
General’s suit asserted no claims for declaratory judgment, conspiracy, or public nuisance.
(Id. at 12—14) Nor did it include claims alleging an illegal lottery. (/d. at 3—14)

The next day (Saturday), the Attorney General petitioned the Court of Appeals for a
supervisory writ. In denying the writ, the Court of Appeals emphasized it was not reaching the
merits of the underlying lawsuit, and that it lacked the jurisdiction to do so: “[T]his court lacks
original jurisdiction to decide, in the first instance, the underlying merits of the
complaint. . . . [W]e are not permitted to be the first court to decide . . . the legal status of that
conduct.” State ex rel. Kaul v. Musk, No. 25AP646-W, Opinion and Order at 3, (Wis. Ct. App.
Mar. 29, 2025).

The day after (Sunday), the Attorney General filed an emergency petition for leave to
commence an original action in the Wisconsin Supreme Court, which also did not involve claims
for declaratory judgment, conspiracy, or nuisance. Hours after it was filed, the Supreme Court of
Wisconsin denied the petition without commenting on the merits. Kaul v. Musk, No. 25AP647-0OA,

Order at 1-2 (Wis. Mar. 30, 2025).°

3 Unless otherwise noted, citations to docket filing page numbers are to the page numbers assigned by the electronic
case filing system.

4 A copy of this opinion and order is filed as Exhibit B to the Declaration of Jeffrey A. Mandell.
5> A copy of this order is filed as Exhibit C to the Declaration of Jeffrey A. Mandell.
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On April 1 (the day of the 2025 Supreme Court Election), the Columbia County Circuit
Court dismissed the Attorney General’s original lawsuit. In the associated dismissal order,
(Dkt. 25 at 17-24) Judge W. Andrew Voight explained that there too, the merits of the claims were
never adjudicated:

Finally, as a matter of clarity of the record, this Court never reached
any conclusion about whether or not the Defendants’ actions were
illegal or even whether or not the Court had the legal authority to
restrain them from acting in the fashion alleged by Plaintiff. Relying
solely on the information available to the Court on Friday evening,
this Court determined that Plaintiff was not entitled to the injunctive
relief that he sought because he hadn’t met the basic legal
requirements for such relief and that the pleadings were so deficient
that he wasn’t entitled to a hearing. Nothing more, nothing less.
(Id. at 23 (emphasis in original)).®

B. Plaintiffs file this lawsuit.

In June 2025, Plaintiffs filed this lawsuit. (Dkt. 4) Their complaint alleges claims for
declaratory judgment under Wis. Stat. § 806.04 (Counts 1-3), common-law civil conspiracy
(Count 4), and public nuisance under Wis. Stat. § 823.02 (Count 5). Plaintiffs moved for leave to
proceed as a relator on behalf of the State under Wis. Stat. § 823.02 for their public nuisance claim,
and the Court granted that motion. (See Dkt. 9)

ARGUMENT
IL. Defendants’ threshold arguments for dismissal fail.
A. Plaintiffs’ claims for relief are not barred by Wis. Stat. § 5.05(2m).
As they did in their venue motion, Defendants argue that Plaintiffs’ civil conspiracy and

declaratory judgment actions are barred by Wis. Stat. § 5.05(2m), because in that provision “the

Legislature made WEC the exclusive civil enforcer of Chapters 5-12.” (Dkt. 24 at 18) This

¢ Defendants have already “acknowledge[d]” that they previously misrepresented a nexus between the Attorney
General’s litigation and this case. (See Dkts. 44-45)
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argument misunderstands the claims at issue here and contradicts the plain terms of Wis. Stat
§ 5.05(2m).

Defendants note that WEC’s civil enforcement power is the “exclusive remedy for alleged
civil violations of [chapters] 5 to 10 or 12.” Wis. Stat. § 5.05(2m)(k). But Plaintiffs’ claims do not
arise under “[chapters] 5 to 10 or 12.” Instead, they are for conspiracy, public nuisance, and
declaratory judgment. (Dkt. 4 §9160-226) No statute gives WEC exclusive (or any) jurisdiction
over these claims. Cf. Byers v. LIRC, 208 Wis. 2d 388, 390-91, 561 N.W.2d 678 (1997) (exclusive
remedy under Worker’s Compensation Act “does not bar a claimant whose claim is covered under
the [Act] from pursuing” discrimination claim under different law, even if “the facts that are the
basis for the discrimination claim might also support a worker’s compensation claim”);
Caterpillar Inc. v. Williams, 482 U.S. 386, 395 (1987) (plaintiffs are “masters of the complaint™).
Indeed, the Legislature explicitly acknowledged that election-related litigation could be initiated
by parties other than WEC by authorizing WEC to intervene in such cases. See Wis. Stat. § 5.05(9).

In addition to contravening the plain text of the law, Defendants’ construction of
§ 5.05(2m)(k) is implausible because it would preclude judicial resolution of a broad set of claims
that private litigants are entitled to pursue under Wisconsin law. Under Defendants’ overbroad

reading of § 5.05(2m)(k), all of the following familiar claims would be disallowed:

e Challenges to district apportionment under Wis. Stat. §§ 801.50(4m) & 751.035
(providing that challenges to “apportionment of any congressional or state
legislative district” shall be heard in circuit court by a three-judge panel);

e  Quo warranto claims from private parties challenging usurpers of public office
over “illegal votes . . . cast at [an] election.” Wis. Stat. §§ 784.04, .06; see also
Town of Burke v. City of Madison, 17 Wis. 2d 623, 633-34, 117 N.W.2d 580
(1962);

e “[O]ne [person], one vote” representation claims which are properly initiated,
in the first instance, in circuit courts. Schmidt v. City of Kenosha, 214 Wis. 2d
527,531-32, 571 N.W.2d 892 (Ct. App. 1997);
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e Claims against municipalities for violating the direct legislation statute, Wis.
Stat. § 9.20. “Mandamus is the proper means to challenge a municipality’s
failure to comply with the requirements of the direct legislation statute.”
State ex rel. Meessmann v. Town of Presque Isle, 2023 W1 App 36, 940 n.9, 408
Wis. 2d 690, 993 N.W.2d 749 (quoting Mt. Horeb Cmty. Alert v. Vill. Bd. of
Mount Horeb, 2003 WI 100, 99, 263 Wis. 2d 544, 665 N.W.2d 229).

e Privacy invasion claims under Wis. Stat. § 995.50 for voters with disabilities
whose assistants “reveal[] the elector’s vote to any 3rd person.” Wis. Stat.

§ 12.133)();

e Wage claims under Chapter 104 for: 1) voters whose employers improperly
dock wages for voting (contrary to Wis. Stat. § 12.07), and 2) for unpaid
election inspectors (contrary to Wis. Stat. § 7.03); and

e Common-law tort claims for Wisconsinites injured at polling locations due to
an inspector’s failure to preserve order or maintain a safe place under Wis. Stat.
§§ 7.37(2) and/or 101.11.

This is by no means an exhaustive list.” But these examples, and the broad scope of legal claims
they represent, illustrate the dramatic consequences of Defendants’ position. Nothing in the plain
language of Wis. Stat. § 5.05(2m)(k) suggests that any such sea change in Wisconsin law has so
limited the ability of courts to hear election-related claims. Indeed, the Supreme Court of

Wisconsin’s recent orders, setting three-judge panels to hear district apportionment claims under

7 Recent years have seen extensive election litigation in Wisconsin, and adjudication in nearly every one of those cases
contravenes Defendants’ interpretation of § 5.05(2m)(k), since they were cases initiated by plaintiffs other than WEC.
See, e.g., League of Women Voters of Wis. Educ. Network, Inc. v. Walker, 2014 W1 97, 357 Wis. 2d 360, 851 N.W.2d
302; Democratic Nat’l Comm. v. Bostelmann, 451 F. Supp. 3d 952 (W.D. Wis. 2020); Taylor v. Milwaukee Election
Comm’n, 452 F. Supp. 3d 818 (E.D. Wis. 2020); Wis. Legislature v. Evers, No. 2020AP608-OA (Wis. Apr. 6, 2020) (a
copy of the order in this case is filed as Exhibit D to the Declaration of Jeffrey A. Mandell); Democratic Nat’l Comm.
v. Bostelmann, 488 F. Supp. 3d 776 (W.D. Wis. 2020); O Bright v. Lynch, No. 2020AP1761-OA (Wis. Oct. 29, 2020)
(a copy of the order in this case is filed as Exhibit E to the Declaration of Jeffrey A. Mandell); Jefferson v. Dane
County, 2020 W1 90, 394 Wis. 2d 602, 951 N.W.2d 556; Wis. Voters All. v. City of Racine, No. 20-C-1487, 2020 WL
6129510 (E.D. Wis. Oct. 14, 2020) (a copy of the order in this case is filed as Exhibit F to the Declaration of Jeffrey
A. Mandell); Trump v. Biden, 2020 WI 91, 394 Wis. 2d 629, 951 N.W.2d 568; Trump v. WEC, 506 F. Supp. 3d 620
(E.D. Wis.), aff’d, 983 F.3d 919 (7th Cir. 2020); State ex rel. Zignego v. WEC, 2021 WI 32, 396 Wis. 2d 391, 957
N.W.2d 208; Common Cause v. Thomsen, 574 F. Supp. 3d 634 (W.D. Wis. 2021); Teigen v. WEC, 2022 WI 64, 403
Wis. 2d 607, 976 N.W.2d 519; Carey v. WEC, 624 F. Supp. 3d 1020 (W.D. Wis. 2022); Wis. Voter All. v. Reynolds,
2023 WI App 66, 410 Wis. 2d 335, 1 N.W.3d 748; Wis. Voter All. v. Millis, 720 F. Supp. 3d 703 (E.D. Wis. 2024);
Priorities USA v. WEC, 2024 W1 32,412 Wis. 2d 594, 8 N.W.3d 429; EXPO Wis., Inc. v. WEC, No. 2023CV279 (Dane
Cnty. Cir. Ct. Sept. 16, 2024) (a copy of the order in this case is filed as Exhibit G to the Declaration of Jeffrey A.
Mandell); Kennedy v. WEC, 2024 W1 37, 413 Wis. 2d 509, 11 N.W.3d 786; Wis. Voter All. v. Secord, 2025 W12, 414
Wis. 2d 348, 15 N.W.3d 872.

10
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Wis. Stat. § 801.50(4m), confirm the opposite: Claims authorized elsewhere in Wisconsin law are
not disturbed by Wis. Stat. § 5.05(2m)(k). Wis. Bus. Leaders for Democracy v. WEC, 2025 W1 52,
418 Wis. 2d 515,27 N.W.3d 522; Bothfeld v. WEC, 2025 W1 53, 418 Wis. 2d 545, 27 N.W.3d 508.

This argument has been raised and rejected before. As Retired Dane County Circuit Judge
Frank Remington reasoned, “[Defendant] argues the Complaint must be dismissed because only
the Wisconsin Elections Commission can adjudicate these claims [under § 5.05(2m)(k)]. ... I do
not understand [Defendant’s] argument because [Plaintiff] does not allege civil violations of chs 5
to 10 or 12. [Plaintiff] alleges a common law civil conspiracy...[and] a common law
nuisance . . ..” (Dkt. 36, Exhibit H (Penebaker v. Hitt, No. 2022CV 1178, Decision and Order at
36 (Dane Cnty. Cir. Ct. Aug. 10, 2023)))® That reasoning directly applies here too.

Defendants’ primary jurisdiction argument also fails. The doctrine of primary jurisdiction
is one of comity and is invoked only when courts and agencies share “jurisdiction over resolution
of issues in a dispute.” City of Brookfield v. Milwaukee Metro. Sewerage Dist.,
171 Wis. 2d 400, 420, 491 N.W.2d 484 (1992). Because there is none, Defendants offer no
authority to suggest that WEC has jurisdiction to resolve claims arising under Wis. Stat. §§ 806.04
and 823.02 or those for civil conspiracy. Their argument is thus doomed from the start.

Even if WEC had jurisdiction over Plaintiffs’ claims, the claims would nevertheless be
properly adjudicated before this Court. “[W]hen statutory interpretation or issues of law are
significant, the court may properly choose in its discretion to entertain the proceedings.” Id. at 421.
The questions of law at issue here are significant; indeed, profound: How expansive is Wisconsin’s
right to vote? Does it protect Wisconsinites from election bribery? Does a free government exist

under Wis. Const. art. I, § 22 if Wisconsin’s elected offices can simply be bought? All of these

8 Citations to Penebaker refer to the original pagination of the Decision and Order.

11
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questions of law belong in Wisconsin’s courts of general jurisdiction. Wis. Const. art. VII, § 2.
They should not be consigned to an administrative agency.

At bottom, Defendants’ creative distortion of Plaintiffs’ claims and the scope of Wis. Stat.
§ 5.05(2m)(k) flies in the face of the statute, precedent, and reason. Their “exclusive remedy” and
“primary jurisdiction” arguments should be rejected.

B. Plaintiffs have standing.

Plaintiffs’ complaint alleges both concrete “pocketbook” injuries and incursions into state
constitutional rights. On both bases they have standing to sue. To argue otherwise, Defendants
misconstrue Wisconsin standing doctrine, casting aside the settled principle that “standing should
be liberally construed.” City of Mayville v. DOA, 2021 W1 57, 418, 397 Wis. 2d 496, 960 N.W.2d
416.

“The bar” to establish standing in this State “is low,” such that “even an injury to a ‘trifling
interest’ may be sufficient to confer standing.” Brown v. WEC, 2025 W1 5,917, 414 Wis. 2d 601,
16 N.W.3d 619 (quoted sources omitted). Unlike in federal court, “standing in Wisconsin is not a
matter of jurisdiction, but of sound judicial policy,” Friends of the Black River Forest v. DNR,
2022 WI 52,917, 402 Wis. 2d 587, 977 N.W.2d 342 (quoting McConkey v. Van Hollen, 2010 WI
57, 415, 326 Wis. 2d 1, 783 N.W.2d 855), and judicial policy favors hearing cases that present
“carefully developed and zealously argued” issues, McConkey, 2010 WI 57, §16. Moreover, in
actions (like this one) that seek relief under Wisconsin’s declaratory judgment statute (Wis. Stat.
§ 806.04(2)), “Wisconsin courts are to ‘liberally . . . afford[ ] relief from an uncertain infringement

of a party’s rights.”” State ex rel. Zignego v. WEC, 2020 WI App 17, 926, 391 Wis. 2d 441, 941

12
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N.W.2d 284 (quoting Town of Eagle v. Christensen, 191 Wis. 2d 301, 316, 529 N.W.2d 245 (Ct.
App. 1995)), aff’d as modified, 2021 WI 32, 396 Wis. 2d 391, 957 N.W.2d 208.

Plaintiffs Gagliardi and Patel have standing here for two reasons. First, Plaintiffs Gagliardi
and Patel have standing because Defendants interfered with their constitutionally protected right
to vote. The Wisconsin Constitution protects the right to vote broadly and repeatedly. State ex rel.
McGrael v. Phelps, 144 Wis. 1, 128 N.W. 1041, 1046 (1910). The right to vote under the U.S.
Constitution guarantees participation “in an electoral process that is necessarily structured to
maintain the integrity of the democratic system.” Burdick v. Takushi, 504 U.S. 428, 441 (1992).
In Wisconsin the right to vote is understood to include a right to freedom from pecuniary influence
at the ballot box. State ex rel. Hopkins v. Olin, 23 Wis. 309, 327 (1868).° Indeed, it has been
established for more than a century that the right to vote guaranteed to the individual Plaintiffs
(each a qualified voter, see Dkt. 4 9922—27) is one free of monetary influence, Wis. Const. art. I,
§ 22—i.e., not one in which “a man may buy a public office . . . by offering to pay more for it than
any other person is willing to pay,” State ex rel. Newell v. Purdy, 36 Wis. 213, 224-25 (1874).

Defendants impaired these fundamental rights by undermining the integrity of the
democratic system through overt bribery. Defendants held out $100 checks to every petition
signatory (and referrer) so long as they were registered to vote in Wisconsin. Defendants also
offered Wisconsin voters the additional opportunity to win $1 million “in appreciation for you
taking the time to vote.” (Dkt. 4 989-93) To make certain the money furthered their actual aims,

Defendants required all potential million-dollar award winners to represent with specificity how

% “In our form of government, where the administration of public affairs is regulated by the will of the people, or a
majority of them, expressed through the ballot-box, the free exercise of the elective franchise by the qualified voters
is a matter of the highest importance. The safety and perpetuity of our institutions depend upon this. It is, therefore,
particularly important that every voter should be free from any pecuniary influence. For this reason, the attempt by
bribery to influence an elector in giving his vote or ballot is made an indictable offense by statute.” Hopkins, 23 Wis.
at 327.

13
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they had, or would, cast their votes. (/d. §J100—07) The Court need not take the individual
Plaintiffs’ word for it. As one of Defendants’ own award winners put it, “What Elon is doing, by
having these town halls . . . and having these petitions . . . he is motivating people to go out and
vote in a way that hasn’t been done before.” (/d. 4113) Simply put, Defendants distorted the
electoral system with cash handouts running into the millions.

McConkey v. Van Hollen confirms that Plaintiffs Gagliardi and Patel have standing in these
circumstances. There, a voter alleged that an error by the Legislature should have kept a
constitutional referendum question from appearing on his (and every other voter’s) ballot. 2010
WI 57, 997-11. The court held the voter had standing, “whether as a matter of judicial policy, or
because McConkey has at least a trifling interest in his voting rights.” Id. §17. The individual
Plaintiffs here likewise have at least a “trifling interest” in their voting rights, which were infringed
by Defendants’ conduct. In addition, as in McConkey, it is important for “the citizens of
Wisconsin” to have this “important issue . . . resolved.” Id. q18.

On this, Plaintiffs Gagliardi and Patel have much more than a trifle at stake. “The basic
idea . . . is that an identifiable trifle is enough for standing to fight out a question of principle; the
trifle is the basis for standing and the principle supplies the motivation.” State ex rel. First Nat’l
Bank of Wis. Rapids v. M&I Peoples Bank of Coloma, 95 Wis. 2d 303, 309, 290 N.W.2d 321
(1980) (quoting United States v. Students Challenging Regul. Agency Procs., 412 U.S. 669, 689
n.14 (1973)). McGrael is instructive here. The right to vote “is a right which the law protects and
enforces as jealously as it does property in . .. lands.” McGrael, 128 N.W. at 1046 (emphasis
added) (embracing quoted language from State v. Staten, 46 Tenn. 233, 241 (1869)). And for land,
the “low bar” for standing is so low that fleeting encroachments over private property can confer

standing (and merit punitive damages). See, e.g., Jacque v. Steenberg Homes, Inc., 209 Wis. 2d

14



Case 2026CV000133 Document 98 Filed 02-26-2026 Page 24 of 46

605, 609-10, 563 N.W.2d 154 (1997). The harm here—a perversion of the constitutional right to
vote through overt pecuniary influence—should be understood to exceed the harm that was
sufficient to confer standing in Jacque. Certainly, more than a trifle.

Second, Plaintiffs Gagliardi and Patel also have standing because they suffered
“pocketbook” injuries when Defendants’ conduct caused them to devote additional resources to
the campaign. “[A] century’s worth of precedent makes clear that threatened, as well as actual,
pecuniary loss can be sufficient to confer standing.” Fabick v. Evers, 2021 WI 28, 411 n.5, 396
Wis. 2d 231, 956 N.W.2d 856; cf- Fox v. lowa Health Sys., 399 F. Supp. 3d 780, 790 (W.D. Wis.
2019) (allegations of “lost time” and “time spent dealing with fraud attempts ... would be
sufficient to establish [Article III] standing™). Plaintiffs Gagliardi and Patel invest their “time,
money, and reputation” into campaigning, and did so during the Election. (Dkt. 4 923-27)
Because of Defendants’ illegal activities, the individual Plaintiffs spent significant resources to
counteract Defendants’ multi-million-dollar scheme. (/d. 9139—41) They will be forced to do so
again if Defendants repeat their illegal conduct. (/d. §141) On their own, these allegations satisfy
Wisconsin’s low bar for standing. !

Likewise, organizational Plaintiff WDC suffered an injury as a direct result of Defendants’
actions. In alignment with its mission, Plaintiff WDC spends resources advocating for and
educating the public about the amount of money individuals and corporations spend to influence
Wisconsin elections. (/d. 919-20) Defendants’ injection of money into the electoral process to
sway an election for their preferred candidate directly harmed those efforts (id. §137), and likewise

impaired WDC’s legally protected interest in the maintenance of a free government (id. §211).

10 Defendants rely on FDA v. Alliance for Hippocratic Medicine, 602 U.S. 367, 370 (2024), to contend that the
expenditure of such resources cannot confer standing (Dkt. 24 at 20 n.55), but that case is inapposite because it
involved the stricter standards of Article III standing in federal court.

15
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That is sufficient to confer standing. See Friends of Blue Mound State Park v. DNR, 2023 WI App
38, 9927, 38, 408 Wis. 2d 763, 993 N.W.2d 788 (alleged “negative impact” on an organization’s
mission-driven “work” and “efforts” qualifies as a “direct injur[y] to the organization’). And like
Plaintiffs Gagliardi and Patel, Plaintiff WDC will be forced to expend yet more resources in the
future if Defendants are permitted to illegally influence Wisconsin elections again. (Dkt. 4 §138)

Finally, standing is not required for all plaintiffs. “As long as one of the [Plaintiffs] has
standing, this case may proceed.” Clarke v. WEC, 2023 WI 79, 939, 410 Wis. 2d 1, 998 N.W.2d
370; accord, e.g., Kaul v. Urmanski, 2025 W1 32, 94 n.3, 417 Wis. 2d 257, 22 N.W.3d 740 (“We
need not address standing” where “one or more of the Plaintiffs has standing to assert every claim
at issue in this case.”); City of Madison v. Town of Fitchburg, 112 Wis. 2d 224, 232, 332 N.W.2d
782 (1983) (“Having determined that one party has standing to maintain this action, we next turn
to the merits.”).

C. Plaintiffs’ claims are ripe and not moot.

Defendants tactically and tellingly argue that this case is both too early and too late—both
not yet ripe and already moot. They are wrong on both fronts.

“A case is ripe when the facts are sufficiently developed to admit of a conclusive
adjudication.” State ex rel. Chiarkas v. Skow, 160 Wis. 2d 123, 133, 465 N.W.2d 625 (1991)
(citation omitted). The purpose of the doctrine is “to avoid courts entangling themselves in abstract
disagreements.” Papa v. DHS, 2020 WI 66, 930, 393 Wis. 2d 1, 946 N.W.2d 17 (quoting Olson v.
Town of Cottage Grove, 2008 WI 51, 943, 309 Wis. 2d 365, 749 N.W.2d 211). In addition, “the
ripeness required for a declaratory judgment is different from the ripeness required in other
actions.” Putnam v. Time Warner Cable of Se. Wis., Ltd. P’ship, 2002 WI 108, 944, 255 Wis. 2d

447, 649 N.W.2d 626. Because Plaintiffs pursue declaratory relief for Counts 1-3, all that is

16
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required for those claims is “that the facts be sufficiently developed to allow a conclusive
adjudication.” /d.

This suit easily meets the ripeness requirements. It is not an abstract disagreement between
the parties. To the contrary, Defendants already executed their scheme during the last Wisconsin
Supreme Court election. The operative facts have occurred and are concrete, as detailed at length
in the complaint. (See Dkt. 4 4944—159) Because the facts have “sufficiently developed,” “the
rights of the interested parties are ascertained, current, and not merely contingent.” Chiarkas, 160
Wis. 2d at 133 (holding case was ripe). There is nothing “uncertain” about the scheme that
Defendants already implemented through its conclusion in the last Wisconsin Supreme Court
election. /d.

Declaratory relief is warranted in this case because it will “clarif[y] the legal relations in
issue” and “remove[] the uncertainty as to the rights and status of the respective parties.” Id.
Defendants’ argument that the case is unripe because Plaintiffs “do not allege any concrete future
plans” (Dkt. 24 at 21-22), is incorrect. The complaint details precisely how and why Defendants’
conduct is likely to be repeated. (See, e.g., Dkt. 4 9148-59) And Defendants’ “future plans” are
not relevant to ripeness, where the purpose of the doctrine is to avoid “abstract disagreements.”
Papa, 2020 WI 66, §30. Far from an abstraction, Defendants already (among other things) held
out million-dollar awards to voters “for taking the time to vote.” (Dkt. 4 7)

Nor is this case moot. Defendants’ position—in considerable tension with their position on
ripeness—boils down to the argument that because their election misconduct already occurred,
this litigation about it is simply too late. (Dkt. 24 at 21) Defendants insist that this Court must wait
for another scheme to be implemented before it can act—even though this scheme was, and in the

future could again be, executed in mere days. By the time a case would ripen in Defendants’ view,

17
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there would hardly be time to even file a complaint, let alone litigate an entire case before they
would contend it has again become moot.

Defendants’ argument misunderstands the mootness doctrine in Wisconsin. “[A] moot
question is one which circumstances have rendered purely academic.” PRN Assocs. LLC v. DOA,
2009 WI 53,929, 317 Wis. 2d 656, 766 N.W.2d 559 (quoting Olson v. Litscher, 2000 WI App 61,
43, 233 Wis. 2d 685, 608 N.W.2d 425). The doctrine arises from the “interest of judicial economy
to avoid litigating issues that will not affect real parties to an existing controversy.” In re G.S., 118
Wis. 2d 803, 805, 348 N.W.2d 181 (1984).

This dispute is not academic. Last year, Defendants demonstrated that they can and will
funnel millions of dollars to Wisconsin voters to try to tip the scales of an election. Declaring the
illegality of such conduct going forward will have real effects on the parties by providing certainty
that such conduct cannot recur and Plaintiffs will not face the same harms again. See, e.g., Wagner
v. Milwaukee Cnty. Election Comm’n, 2003 WI 103, 99, 263 Wis. 2d 709, 666 N.W.2d 816
(rejecting mootness challenge premised on argument that “the election [at issue] has already taken
place”).

Even if Plaintiffs’ claims could be construed as moot, they nevertheless warrant
adjudication here. The Wisconsin Supreme Court “has recognized circumstances where it is
appropriate to make a determination in an otherwise moot case.” Id. §11. Three established
mootness exceptions are present here: 1) “the issues are of great public importance”; 2) “the issue
is likely to arise again and should be resolved by the court to avoid uncertainty”; and 3) “the issue
is capable and likely of repetition and yet evades review.” In re Commitment of J.W.K., 2019 WI

54,912, 386 Wis. 2d 672, 927 N.W.2d 509 (citations omitted). Each of these exceptions applies.
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First, this 1s a matter of significant public import. Wisconsin courts have recognized for
nearly 160 years that an individual’s right to vote includes the right to be free from pecuniary
influence. Hopkins, 23 Wis. at 327; Newell, 36 Wis. at 224-25. In violation of this right,
Defendants dangled million-dollar awards to registered Wisconsin voters to induce them to vote
for Defendants’ preferred candidate. And this was after Defendants had already offered $100
checks to signers of a petition, so long as they were registered Wisconsin voters. This debasement
of the voting process and of Wisconsin’s democracy itself is unprecedented in state history.
Determining the illegality of such conduct is critical to Wisconsin, and for that reason it warrants
resolution.

Second, this issue is likely to arise again, either through Defendants implementing their
scheme in another election or others copying Defendants’ scheme, and this Court should resolve
the issue to avoid that threat to the integrity of Wisconsin’s elections. Defendants have remained
involved in politics following the Wisconsin Supreme Court election. (/d. §9148—-51) Musk has
continued to donate to political candidates and has sharply criticized certain disfavored judges in
particular. (/d. 99149-50) Defendants are well equipped to implement this scheme again, (id.
q157), and any uncertainty over the illegality of Defendants’ conduct should be resolved before
they or others can bribe voters through an illegal lottery in the days before an election.

Third, this is a textbook example of an issue that is capable of repetition yet evades review.
The facts here demonstrate that Defendants can implement their payment scheme in a matter of
days. And the Attorney General’s failed prior lawsuit underscored the challenges of asking the
judiciary to declare this conduct illegal on a moment’s notice. As in Wagner, another case
involving elections, “situations potentially affected by [the bribery and lottery statutes] could arise

overnight,” and these issues “strike at the very heart of our democratic institutions.” 2003 WI 103,
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413 (holding case fell within mootness exception). These issues can and should be resolved in this
suit without the attendant time pressure, procedural complexity, and fraught circumstances of a
lawsuit proceeding in the days immediately before an election.

D. Claim preclusion does not bar Plaintiffs’ public nuisance claim.

Defendants argue that Plaintiffs’ public nuisance claim is precluded by the Attorney
General’s prior litigation, but every one of the claim preclusion requirements works against them.
To start, “[c]laim preclusion is a harsh doctrine” and “is strictly applied.” Kruckenberg v. Harvey,
2005 WI 43, 9435, 53, 279 Wis. 2d 520, 694 N.W.2d 879. And Defendants bear the burden of
“proving claim preclusion.” Pasko v. City of Milwaukee, 2002 WI 33, 416, 252 Wis. 2d 1, 643
N.W.2d 72. The doctrine applies only when a party establishes all of the following elements:

(1) an identity between the parties or their privies in the prior and present suits;
(2) an identity between the causes of action in the two suits; and,

3) a final judgment on the merits in a court of competent jurisdiction.

N. States Power Co. v. Bugher, 189 Wis. 2d 541, 551, 525 N.W.2d 723 (1995). Defendants have
failed to establish any of these elements, let alone all of them.

The parties. Claim preclusion applies only “when the parties are the same as or in privity
with the parties in the prior suit.” Cirilli v. Country Ins. & Fin. Servs., 2013 WI App 44, 914, 347
Wis. 2d 481, 830 N.W.2d 234. Defendants do not argue that any Plaintiff was a party to the
Attorney General’s litigation. Nor could they: the Attorney General’s litigation did not involve
any Plaintiff in this lawsuit, and private parties cannot even join or pursue the claims that the
Attorney General brought. Supra Section .A.

To circumvent this fatal flaw, Defendants suggest that there is an identity between the
parties because “the State is the real party in interest in each action.” (Dkt. 24 at 23) But they cite

no authority for the notion that the State is somehow both the same as the Attorney General and

20



Case 2026CV000133 Document 98 Filed 02-26-2026 Page 30 of 46

Plaintiffs for purposes of claim preclusion. The Attorney General represents certain of the State’s
interests, and a relator acts on behalf of the State with respect to a particular case. But neither of
these distinct roles means that the Attorney General and Plaintiffs step wholesale into the shoes of
the State such that all three are effectively the same entity. Defendants—who bear the burden of
establishing claim preclusion—have not shown to the contrary.

Defendants do not argue that the Plaintiffs and the State are in privity, and in any event,
such an argument would be unsuccessful. “Privity exists when a person is so identified in interest
with a party to former litigation that he or she represents precisely the same legal right in respect
to the subject matter involved.” Pasko, 2002 WI 33, 416. Here, the Attorney General and Plaintifts
brought different legal claims based on different factual situations to achieve different goals,
meaning there is no privity between them. See, e.g., id., 2002 W1 33, 421 (holding parties were not
in privity for claim preclusion because they sought different relief “based on different objectives
and interests”).

Identity of the causes of action. Wisconsin applies the “transactional approach” in
determining whether there is identity between causes of action in two lawsuits. Teske v. Wilson
Mut. Ins. Co., 2019 WI 62, 931, 387 Wis. 2d 213, 928 N.W.2d 555 (citation omitted). Under this
approach, “all claims arising out of one transaction or factual situation are treated as being part of
a single cause of action and they are required to be litigated together.” /d. (citation omitted). Courts
consider “whether the facts are related in time, space, origin, or motivation.” Id. 432 (citation
omitted).

Here too, the distinctions between this suit and the Attorney General’s suit preclude there
being identity between the causes of action. The Attorney General’s suit was brought before Musk

handed out the million-dollar checks at the Event, meaning the Attorney General did not (and
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could not have) sought relief related to whether that conduct violated Wisconsin’s public nuisance
statute. The focus of the Attorney General’s lawsuit was on enjoining Musk’s conduct in the days
before the Event, not determining whether Defendants’ entire course of conduct violated
Wisconsin law. The Attorney General could not have brought a public nuisance claim premised
on the same “set of operative facts” as this lawsuit because the relevant events had not yet taken
place. Fed. Nat’l Mortg. Ass’n v. Thompson, 2018 WI 57, 47, 381 Wis. 2d 609, 912 N.W.2d 364
(2018). Thus, there can be no identity between the causes of action. See id., 2018 WI 57, 46
(holding there was no identity of causes of action because “the matters that were litigated or might
have been litigated in the earlier lawsuit are not the same as those in the instant case”).

Final judgment on the merits. Finally and fatally, there was no final judgment on the
merits in the Attorney General’s suit. No Wisconsin court ever decided the Attorney General’s
claims on the merits. Supra Section [.A. Indeed, the courts in the Attorney General’s cases
explained that they “never reached any conclusion about whether or not the Defendants’ actions
were illegal or even whether or not the Court had the legal authority to restrain them from acting
in the fashion alleged by Plaintiff.” (Dkt. 25, Exhibit D 425 (emphasis in original))

Defendants argue that, because Plaintiffs voluntarily dismissed this action, that dismissal
counts as a second dismissal under Wis. Stat. § 805.04(1). (Dkt. 24 at 23) Not so. Section 805.04(1)
provides that “a notice of dismissal operates as an adjudication on the merits when filed by a
plaintiff who has once dismissed in any court an action based on or including the same claim”
(emphasis added). But Plaintiffs did not dismiss the Attorney General’s suit, and the Attorney
General did not dismiss this one. Defendants cite no authority to support their novel argument that
distinct parties can somehow count as a single party under § 805.04(1). Their argument is

inconsistent with the plain statutory text and would have the radical effect of applying claim

22



Case 2026CV000133 Document 98 Filed 02-26-2026 Page 32 of 46

preclusion to claims never actually decided or dismissed by parties before the court. For these
reasons it should be rejected.

III.  Plaintiffs’ complaint alleges valid claims for declaratory judgment, civil conspiracy,
and public nuisance.

A. The declaratory judgment claims are plausibly alleged (Counts 1-3).

Plaintiffs pleaded three claims (Counts 1-3) for declaratory judgment under Wis. Stat.
§ 806.04, seeking separate declarations that Defendants violated Wisconsin’s election-bribery and
lottery statutes. (Dkt. 4, 99160-204) Declaratory judgment claims are actionable so long as the
dispute is justiciable. Loy v. Bunderson, 107 Wis. 2d 400, 410, 320 N.W.2d 175 (1982). “This is
so because the purpose of the [Uniform Declaratory Judgments] Act is to allow courts to anticipate
and resolve identifiable, certain disputes between adverse parties.” Olson, 2008 WI 51, 928.
Justiciability turns on four factors:

(1) A controversy in which a claim of right is asserted against one who has an
interest in contesting it.

(2) The controversy must be between persons whose interests are adverse.

(3) The party seeking declaratory relief must have a legal interest in the
controversy—that is to say, a legally protectible interest.

(4) The issue involved in the controversy must be ripe for judicial determination.

Putnam, 2002 WI 108, 941. Defendants misapply these declaratory judgment factors. To the extent
they attempt to address them, they are incorrect that Plaintiffs failed to meet these elements. For
the reasons set forth briefly below, Plaintiffs plainly did.

A claim of right. The complaint alleges that Defendants’ misconduct infringed upon
Plaintiffs’ state constitutional voting rights and rights to a free government. It further alleges that
this misconduct caused, among other things, unnecessary, pocketbook expenditures by Plaintiffs

and undermined WDC’s organizational mission. This is their claim of right.
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Adversity. The parties are adverse. Plaintiffs allege that Defendants defied numerous state
laws and, in so doing, violated Plaintiffs’ rights and pecuniary interests. Defendants, for their part,
argue that Plaintiffs are “intimidating those with different views through lawfare.” (Dkt. 24 at 10)
Suffice to say, these parties are adverse. To the extent Defendants argue this suit is not adverse
because the claims are moot (see id. at 21), they are wrong for the reasons addressed above. Supra
Section I1.C.

A legal interest in the controversy. Plaintiffs have an interest in this controversy because
Defendants infringed the Individual Plaintiffs’ right to vote and WDC’s organizational mission.
The right to vote has been understood to encompass a freedom from pecuniary influence for nearly
160 years. Hopkins, 23 Wis. at 327; Newell, 36 Wis. at 224-25. To the extent Defendants argue
Plaintiffs lack a legal interest in this controversy because they lack standing (Dkt. 24 at 11-13),
they are again wrong for the reasons set forth above. Supra Section 11.B.

The issue is ripe for determination. This suit is ripe for the reasons described above. Supra
Section I1.C.

Having satisfied all of the Putnam factors, Plaintiffs validly pleaded claims for a

declaratory judgment under Wis. Stat. § 806.04, and this case should proceed.

Defendants also contend that, even accepting the facts alleged in the complaint as true and
drawing all inferences in Plaintiffs’ favor, the conduct alleged could not amount to election
bribery, an unlawful lottery, or a civil conspiracy as a matter of law. Defendants are wrong.

i. Election Bribery (Counts I and 2)
It is a violation of Wisconsin law for anyone to “offer[], give[], lend[] or promise[] to give

or lend . .. anything of value” to any elector “in order to induce any elector to” do any of the
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following: “1. Go to or refrain from going to the polls. 2. Vote or refrain from voting. 3. Vote or
refrain from voting for or against a particular person.” Wis. Stat. § 12.11(1m)(a). The statute
defines “anything of value” to include “any amount of money.” Id. § 12.11(1). It is also a violation
of Wisconsin law for anyone to “[a]Jdvance[], pay[] or cause[] to be paid any money to or for the
use of any person with the intent that such money or any part thereof will be used to bribe electors
at any election.” Id. § 12.11(1m)(c).

The complaint plainly pleads that Defendants’ scheme violated these statutes. To start, the
Petition offered $100 payments only to registered Wisconsin voters who signed the Petition and/or
referred other registered Wisconsin voters who did so. (Dkt. 4 4948, 52) Defendants also made
those signatories eligible for million-dollar giveaways. (£.g., Dkt. 4 9977, 82, 107) To attend the
Event and be eligible to win $1,000,000, a voter had to sign the Petition (id. 196, 104, 107) and
the voter must have either voted in the Supreme Court race (id. §93) or specified their plan to do
so. (19105-07) Before the Event, Musk tweeted that he would “personally hand over two checks
for a million dollars each in appreciation for you taking the time to vote” (id. 993), and he
subsequently made million-dollar payments to voters. (/d. §108) This conduct alone ran afoul of
the statute’s prohibition on “induc[ing] any elector to . . . vote.” Wis. Stat. § 12.11(1m)(a)(2).

But Defendants’ conduct was more nefarious than that. Indeed, it was obvious to
everyone—and at this stage Plaintiffs receive the benefit of every inference, Data Key Partners,
2014 WI 86, 919—that payments made to voters were part of Defendants’ effort to elect Judge
Schimel. The Petition asked voters to “reject[]the actions of activist judges” and offered registered
Wisconsin voters $100 for their signatures and referrals. (Dkt. 4 952). Then Defendants invited
Petition signers to the X Live conversation where Musk implored viewers to “vote early for, um,

Justice [sic] Schimel.” (/d. §961-66, 69-70, 75) Only Petition signers who voted or intended to
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vote were able to attend the Event for the chance to win a million-dollar award. (/d. §§100-07)
The recipients of the million-dollar awards from the Event were later featured in videos next to
signs stating, “Vote Schimel on April 1.” (Id. 99109-25) And in the videos, the million-dollar
award recipients encouraged Wisconsinites to “go out to vote for Brad Schimel” and “go vote for
Brad Schimel.” (/d. 9114, 122) The complaint thus plausibly alleges that Defendants offered the
$100 Petition payments and million-dollar awards to induce Wisconsinites to vote, and to vote for
Judge Schimel, in violation of the election bribery statute. See, e.g., State v. Huff, 2009 WI App
92, 991920, 319 Wis. 2d 258, 769 N.W.2d 154 (affirming conviction under election-bribery
statute where defendant offered payments to encourage votes for particular candidate).

Defendants’ arguments to the contrary do no more than raise a host of factual disputes,
including about Musk’s intent. But the Court cannot resolve factual disputes at this stage and must
draw all inferences in Plaintiffs’ favor. See Winzer, 2021 WI App 68, 16 (“[T]he facts as pled
must be taken as admitted, and we must draw any reasonable inferences in favor of the party
against whom the motion is brought.” (citing Preston v. Meriter Hosp., Inc., 2005 WI 122, 413,
284 Wis. 2d 264, 700 N.W.2d 158)). So any facts that Defendants assert from outside the four
corners of the complaint cannot, and do not, support Defendants’ motions to dismiss. Pagoudis,
2023 WI 27, 94 (“When reviewing a motion to dismiss, we generally limit the review to the four
corners of the complaint.”).

Defendants also argue that “payment wasn’t conditioned on anyone voting,” but rather “on
signing the Petition or referring somebody else.” (Dkt. 24 at 24) Here too, Defendants’ argument
depends on inferences being drawn in their favor, which is prohibited at this stage. As Plaintiffs
have pled, the Petition asked registered voters to adopt and sign on to language about “activist

judges” while awash with Musk’s repeated endorsements of Judge Schimel. (Dkt. 4 93—4, 5254,
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70, 73, 75-76, 110, 115-16, 120, 123-24) But this argument also ignores the context of the
Petition. As described above, signing the Petition was a prerequisite for Wisconsin voters to have
a shot at Defendants’ million-dollar awards. (Dkt 4 §104) At this stage, the inference to be drawn
is that Defendants used cash payments, including those for signing the petition, to induce
Wisconsinites to vote. Doing so constitutes election bribery. Wis. Stat. § 12.11.

Defendants’ next argument, that “earning a $1 million spokesperson payment was
conditioned on accepting America PAC’s offer to serve as a spokesperson for the Petition, not on
voting” (Dkt. 24 at 24), likewise impermissibly asks the Court to rewrite the complaint and draw
inferences in their favor. To start, even if credit were given to Defendants’ implausible inference
that the million-dollar giveaways were for spokesperson jobs, the Event would still have run afoul
of Wisconsin law. To register for the Event, Wisconsin citizens were required to fill out an online
form and indicate how they planned to vote. (Dkt. 4 §9100—07) There was no option to indicate
that they did not plan to vote—voting was thus a prerequisite to winning. (/d. §Y106—07) Because
completing the registration form was necessary to attend the Event and win a prize, the payments
were a clear inducement for Wisconsinites to vote, regardless of Musk’s public posts or other
comments.

But, as noted, Defendants are not entitled to their preferred inference. As the complaint
alleges, Musk characterized the payments as “award[s]” on social media. (/d. §Y86—87) He then
posted that he would “hand over two checks for a million dollars each in appreciation for you
taking the time to vote.” (Id. 9990, 93 (emphasis added)) Any reasonable reader of this
communication would understand that the million-dollar payments were conditioned on voting.

And the second recipient’s statement that Musk was “motivating people to go out and vote in a
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way that hasn’t been done before” (id. 113), further confirms that the purpose of the million-dollar
payments was to induce Wisconsin citizens to vote.

Defendants say Musk’s “subsequent post clarified his state of mind.” (Dkt. 24 at 25) But
this is yet another request for an inference in their favor. The plausible (and at this stage,
mandatory) inference from these allegations is that Musk intended to pay voters for voting and
deleted his first post because it so obviously ran afoul of Wisconsin law. Defendants cannot draw
a contrary inference in their favor at this stage. See Winzer, 2021 WI App 68, 916.

Finally, the complaint plausibly alleges that Defendants’ conduct violated
Wis. Stat. § 12.11(1m)(c), which prohibits paying money “with the intent that such money or any
part thereof will be used to bribe electors at any election.” Plaintiffs allege that Musk contributed
millions of dollars to Defendant USAI (Dkt. 4 940); USAI contributed millions of dollars to APAC
(id. 37); APAC caused payments of $100 to be made to Wisconsin voters who signed the Petition
(id. 955); USAI disbursed payments of $100 to Wisconsin voters who signed the Petition (id. §57);
and Defendant Musk personally handed out two $1 million checks at the Event (id. 108). These
interrelated payments, all of which were made to bribe voters, meet the required elements of the
statute.

ii. Unlawful lottery (Count 3)

Wisconsin law prohibits “conduct[ing] a lottery.” Wis. Stat. § 945.02(3). A lottery is “an
enterprise wherein for a consideration the participants are given an opportunity to win a prize, the
award of which is determined by chance, even though accompanied by some skill.” /d.
§ 945.01(5)(a). Here, the complaint properly pleads that the “award[s]” that Defendants offered to
registered Wisconsin voters constituted an unlawful lottery because participants provided valuable

personally identifiable information in exchange for the opportunity to win $1 million.
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To sign the Petition, Wisconsin citizens were required to provide personal information to
Defendants, including their name, email address, cell phone number, and mailing address. (Dkt. 4
4194) This information constitutes consideration under Wisconsin’s lottery statute. It is true that
“Petition signers did not have to pay to sign the Petition” (Dkt. 24 at 20), but they nevertheless
provided consideration in the form of their personal information. In fact, a federal court recently
held that virtually identical personally identifying information constituted valuable consideration
in a case involving Musk and APAC’s “petition” related to the 2024 presidential election.
See Order at 8—11, Harvick v. Musk, No. 24-CV-1373 (W.D. Tex. Sept. 17, 2025), ECF No. 25
(rejecting standing argument).!!

The complaint likewise pleads that Wisconsin citizens were given the “opportunity to win
a prize.” Wis. Stat. § 945.01(5)(a). Musk characterized the first million-dollar payment as a
“million dollar award for supporting our petition against activist judges in Wisconsin[.]” (Dkt. 4
87; see also id. 193 (million-dollar payments were given “in appreciation for you taking the time
to vote™)) But of course, the million-dollar awards went only to a handful of lucky winners—not
to everybody. Plainly, and particularly with the benefit of all inferences, the million-dollar
payments were prizes drawn and awarded based on chance.

Defendants try to avoid this conclusion by arguing that the “$1 million payees earned their
payment in exchange for serving as spokespersons.” (Dkt. 24 at 27) But again, this is an argument,
built on inferences, that the Defendants are asking the Court to adopt now—there is nothing in the
complaint supporting this assertion. To the contrary, it is refuted by the second recipient’s
statement, quoted in the complaint, that, “I was in the audience and my name was called as the

recipient of a check for a million dollars, and I didn’t believe it.” (Dkt. 4 §112) Defendants

' A copy of this order is filed as Exhibit H to the Declaration of Jeffrey A. Mandell.
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recognize as much, conceding that the million-dollar award recipients “experienced intense
excitement and happiness, strikingly similar to the emotional reaction that someone would
experience upon learning that they have won a lottery.” (Dkt. 24 at 26) Yet they nevertheless insist
that these recipients somehow were offered and accepted a position in the minutes they appeared
on stage. This is precisely the kind of factual dispute that is not properly resolved at the motion to
dismiss stage. Supra Section I11.A.i.!?

B. Conspiracy is plausibly alleged (Count 4).

To state a cause of action for civil conspiracy, “the Complaint must allege: (1) The
formation and operation of the conspiracy; (2) the wrongful act or acts done pursuant thereto; and
(3) the damage resulting from such act or acts.” Onderdonk v. Lamb, 79 Wis. 2d 241, 247, 255
N.W.2d 507 (1977). The complaint alleges facts that satisfy each element of a civil conspiracy
claim.

Plaintiffs sufficiently plead “the formation and operation of the conspiracy.” Id. The
complaint alleges a coordinated scheme among Defendants to bribe voters and to conduct an
unlawful lottery in order to engineer a victory for their preferred candidate. The complaint alleges
numerous instances of coordination among Defendants, including: (i) Musk and USAI contributed
millions of dollars to APAC (Dkt. 4 4934, 37); (ii)) Musk promoted APAC’s original post
describing the petition (id. 94748, 52—53); (iii) USAI disbursed the $100 payments (id. 57—
60); (iv) APAC subsequently announced the first $1 million payout, which Musk reposted (id.
9977-87); and (v) registration for the Event was posted on a website controlled by APAC, while

Musk himself gave out the million-dollar checks that were stamped “AMERICA PAC” at the top

12 Defendants cite the Philadelphia District Attorney’s suit, but that suit was brought under a different state’s law and,
as Defendants note, resolved after factual findings. (Dkt. 24 at 28) It has no bearing on whether Plaintiffs have
adequately stated a claim under Wisconsin law and underscores that discovery is warranted in this case.
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(id. 99102, 108). Defendants formed the conspiracy to bribe Wisconsin citizens to vote for their
preferred candidate.

Plaintiffs also sufficiently plead “wrongful acts” done pursuant to the conspiracy. As
described above, Defendants violated Wisconsin’s election bribery and lottery statutes in an effort
to steer an election to their preferred candidate. Supra Sections I1.A.i—ii. In so doing, they sought
to transform the elective franchise from a solemn right to a tawdry assertion of economic might.
This criminal conduct and interference with a constitutional right constitute a “wrongful act” for
purposes of civil conspiracy. See Gene Frederickson Trucking & Excavating, Inc. v. Wagner, 2019
WI App 26, 913, 387 Wis. 2d 685, 928 N.W.2d 805 (“[O]ur view is that the terms ‘wrongful’ and
‘unlawful’ generally capture the same concept: that the conduct or means used to effectuate the
civil conspiracy must itself violate some recognized legal norm.”).!3

Finally, Plaintiffs suffered damages as a result of Defendants’ conspiracy. As described
above, Plaintiffs were forced to expend additional time and resources to counter Defendants’
unlawful scheme. Supra Section II.B. WDC’s mission of ensuring elections are not tainted by
corruption was compromised. /d. And the individual Plaintiffs suffered the harm of participating
in an election that Defendants tarnished through their illegal conduct. See Wesberry v. Sanders,
376 U.S. 1, 17 (1964) (“No right is more precious in a free country than that of having a voice in
the election of those who make the laws under which, as good citizens, we must live.”).

C. Public nuisance is plausibly alleged (Count 5).

Plaintiffs’ final claim for relief is for public nuisance under Wis. Stat. § 823.02. To state a
claim for public nuisance, Plaintiffs must plausibly allege that Defendants “substantially or unduly

interfere[d] with the use of a public place or with the activities of an entire community.” Physicians

13 A copy of this opinion is filed as Exhibit I to the Declaration of Jeffrey A. Mandell.
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Plus Ins. Corp. v. Midwest Mut. Ins. Co.,2002 W1 80, 421, 254 Wis. 2d 77, 646 N.W.2d 777. They
have done just that, in two ways, each independently sufficient. First, repeated violations of
criminal statutes substantially interfere with a community and constitute a per se public nuisance.
See State v. H. Samuels Co., 60 Wis. 2d 631, 638-39, 211 N.W.2d 417 (1973). As outlined above,
the complaint alleges that Defendants repeatedly violated criminal statutes, thus validly pleading
a per se public nuisance. Second, Plaintiffs allege that Defendants created a public nuisance by
interfering with Wisconsin’s electoral process—its democracy—through an unprecedented, state-
wide campaign of illegal election bribery and lottery in an unsuccessful attempt to tip the scales of
a judicial election. Other claims for a public nuisance arising from deliberate schemes to interfere
with a statewide election have been found sufficient to survive a motion to dismiss because
“participation in the electoral process is perhaps our most fundamental community activity.” (Dkt.
36, Exhibit H (Penebaker v. Hitt, No. 2022CV1178, Decision and Order at 29 (Dane Cnty. Cir.
Ct. Aug. 10, 2023))) The same should follow here. Under Physicians Plus, Plaintiffs have
adequately alleged that Defendants interfered with the activities of an entire community, and the
Plaintiffs—proceeding as relators on behalf of the state—are properly positioned to prosecute this
public nuisance.

Defendants’ contention that Plaintiffs must show “peculiar injury” to themselves is
mistaken. Plaintiffs’ public nuisance claim for injunctive relief, brought under Wis. Stat. § 823.02,
does not require that Plaintiffs plead an injury peculiar injury to themselves. See State ex rel. Cowie
v. La Crosse Theaters Co., 232 Wis. 153, 286 N.W. 707, 709 (1939) (explaining that plaintifts

granted leave of court may proceed under Wis. Stat. § 823.02’s predecessor without a showing of
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peculiar injury). Peculiar injury is a requirement only of claims for damages brought under Wis.
Stat. § 823.01, and Plaintiffs have pleaded no such claim.'

IV.  Defendants’ remaining arguments fail.
A. The First Amendment does not bar Plaintiffs’ claims.

“From 1791 to the present, certain historic and traditional categories of speech—such as
obscenity, defamation, fraud, incitement, and speech integral to criminal conduct—have been
understood to fall outside the scope of the First Amendment.” Free Speech Coal., Inc. v. Paxton,
606 U.S. 461,471 (2025) (cleaned up). The lack of protection for these categories of speech, “long
familiar to the bar . . . ha[s] never been thought to raise any Constitutional problem.” United States
v. Stevens, 559 U.S. 460, 469 (2010) (internal quotation marks omitted). The Wisconsin Supreme
Court has recognized that “speech used to promote a criminal scheme is not entitled to First
Amendment protection.” State v. Lambert, 68 Wis. 2d 523, 533, 229 N.W.2d 622 (1975).

To the extent it involves speech, Defendants’ conduct falls within the category of “speech
integral to criminal conduct,” Free Speech Coal., 606 U.S. at 471, and thus is not protected by the
First Amendment. To be sure, Musk was free to advocate publicly for his preferred candidate. But
he was not permitted to engineer a scheme of election bribery and unlawful lottery. While “speech
and conduct are generally protected by the First Amendment, bribery remains illegal.” United
States v. Sittenfeld, 128 F.4th 752, 761 (6th Cir. 2025); see also United States v. Mathur, No. 11-
CR-312, 2012 WL 4742833, at *4 (D. Nev. Sept. 13, 2012) (“Although political speech enjoys

considerably greater First Amendment protection, bribery is not protected political speech.”), rep.

14 Were there any such requirement, the thousands of dollars and time expended by Plaintiffs would likely qualify.
See Dkt. 24 at 20 (“The [c]omplaint alleges they suffered injury ... [by] ... expend[ing] additional thousands of
dollars.”)
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& recommendation adopted, No. 11-CR-312, 2012 WL 4711960 (D. Nev. Oct. 3, 2012).'> The
same is true for conspiracy and Defendants’ other alleged conduct. See United States v. Sattar, 395
F. Supp. 2d 79, 101 (S.D.N.Y. 2005) (“The First Amendment lends no protection to participation
in a conspiracy, even if such participation is through speech.”), aff’d sub nom. United States v.
Stewart, 590 F.3d 93 (2d Cir. 2009), cert. denied sub nom. Sattar v. United States, 559 U.S. 1031
(2010). In short, the First Amendment provides no shield for Defendants’ conduct because it
violated Wisconsin’s criminal election bribery statute and lottery law. Supra Sections II.A.i-ii.

Defendants do not meaningfully argue to the contrary. Instead, they simply assert that the
Petition “is core political speech and petitioning activity.” (Dkt. 24 at 30-32) But this is a label,
not an argument, and it fails to acknowledge the actual allegations of the complaint and the
black-letter principle that the First Amendment does not protect criminal conduct, even if it
involves speech. Free Speech Coal., 606 U.S. at 471. Plaintiffs do not seek to enjoin Defendants
from publishing an online petition. They seek to enjoin Defendants from engaging in the criminal
course of conduct alleged in the complaint, which includes the million-dollar payments to voters
and payments given to Wisconsin voters who signed the Petition. To the extent that conduct
involved speech, it is not protected by the First Amendment. See Stevens, 559 U.S. at 468 (First
Amendment permits restrictions on “speech integral to criminal conduct”).

Defendants’ final argument that the Petition should be “assessed based solely on what it
says on its face” is both wrong and irrelevant. It is the complaint that controls. Defendants cite
Buckley v. Valeo, 424 U.S. 1 (1976), to argue that “specificity” is required. (Dkt. 24 at 31) But

Buckley involved how to interpret a statute, not a party’s speech. 424 U.S. at 77 (addressing

15 A copy of this Report and Recommendation and the order adopting it are filed as Exhibit J to the Declaration of
Jeffrey A. Mandell.
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vagueness challenge to statute). Buckley does not support Defendants’ contention that this Court
must construe the Petition narrowly. And, in any event, it does not matter how the Petition is
interpreted. The offers of payments and payments to voters are the linchpin of the complaint’s
allegations, not the specific words of the Petition.

B. Plaintiffs’ claims do not violate the non-delegation doctrine or raise separation
of powers concerns.

Defendants conclude with two vague arguments raised in a single paragraph: Plaintiftfs’
claims violate the private non-delegation doctrine and raise unspecified “Take Care Clause issues.”
(Dkt. 24 at 32—33) Plaintiffs’ claims raise no such issues.

The private non-delegation doctrine, which prohibits the “delegation of the police power
to private entities,” Sills v. Walworth Cnty. Land Mgmt. Comm., 2002 WI App 111, 933, 254 Wis.
2d 538, 648 N.W.2d 878, has nothing to do with this case. That doctrine bars private actors from
“wield[ing] government power.” Nat’l Horsemen’s Benevolent & Protective Ass’n v. Black, 53
F.4th 869, 881 (5th Cir. 2022) (cited in Dkt. 24 at 33). Yet Plaintiffs do not seek to wield any
government power, and Defendants’ two cited cases confirm as much: Sills involved efforts to
have a county zoning authority enforce private restrictive covenants, 2002 WI App 111, 933, and
Black involved a private entity empowered to comprehensively regulate horseracing, 53 F.4th at
873-76. Here, in contrast, Plaintiffs do not seek to wield any governmental power. And the Court
has foreclosed any effort to challenge Plaintiffs’ ability to proceed as relators in this case. (See
Dkt. 9)

That criminal statutes are implicated in this case is immaterial. Defendants are correct that
Plaintiffs allege they violated criminal laws. But Plaintiffs only seek a declaration that Defendants
violated these statutes. (See Dkt. 4 99160-204) Wisconsin law explicitly authorizes declaratory

judgment actions like this one. See Wis. Stat. § 806.04. Wisconsin law “grants broad authority” to
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Wisconsin courts to issue declaratory judgments. Milwaukee Dist. Council 48 v. Milwaukee
County, 2001 W1 65, 935, 244 Wis. 2d 383, 627 N.W.2d 866.'°

For similar reasons, Defendants’ “Take Care” argument fails. Defendants argue that “[t]he
Wisconsin Constitution does not contemplate private parties acting as relators to sue on its behalf”
(Dkt. 24 at 33), but do not challenge this Court’s order granting Plaintiffs’ motion to proceed as
relators for the public nuisance claim (Dkt. 9). And Plaintiffs’ other causes of action do not raise
any separation of powers concerns either. Defendants cite State v. City of Oak Creek,
(Dkt. 24 at 33) but that case held that the attorney general /acked the authority to challenge the
constitutionality of a statute. 2000 WI 9, q1, 232 Wis. 2d 812, 605 N.W.2d 526. Plaintiffs seek a
declaration that Defendants violated the law, and such an action is well-recognized under

Wisconsin law. It does not threaten to usurp any functions or powers of the Attorney General.

16 To the extent that Defendants insist criminal statutes cannot be enforced via a civil declaratory judgment action,
they misstate both Plaintiffs’ claims and the law; but even if they were correct, this argument does not apply to
Plaintiffs’ claims for civil conspiracy and public nuisance.
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CONCLUSION

For the foregoing reasons, this Court should deny Defendants’ motions to dismiss.

Dated: February 26, 2026. Electronically signed by Jeffrey A. Mandell
Jeffrey A. Mandell (SBN 1100406)
Scott B. Thompson (SBN 1098161)
Rachel E. Snyder (SBN 1090427)
LAW FORWARD, INC.

222 W. Washington Avenue, Suite 680
Madison, WI 53703

608-285-2485
jmandell@lawforward.org
sthompson@lawforward.org
rsnyder@lawforward.org

Norman Eisen *

Spencer Klein*

Pooja Chaudhuri*
DEMOCRACY DEFENDERS FUND
600 Pennsylvania Avenue SE
Suite 15180

Washington, DC 20003
202-594-9958
norman@democracydefenders.org
spencer@democracydefenders.org
pooja@democracydefenders.org

John C. Quinn*

HECKER FINK LLP

350 Fifth Avenue, 63rd Floor
New York, NY 10118
212-763-0883
jquinn@heckerfink.com

Trisha Anderson*

Dillon H. Grimm*
HECKER FINK LLP
1050 K Street NW

Suite 1040

Washington, DC 20001
212-763-0883
tanderson@heckerfink.com
dgrimm@heckerfink.com

Attorneys for Plaintiffs

* Admitted pro hac vice

37



	INTRODUCTION
	STANDARD OF REVIEW
	BACKGROUND
	I. Defendants implemented a scheme to bribe Wisconsin citizens to vote.
	A. The Attorney General’s unrelated litigation was resolved with no determination on the merits.
	B. Plaintiffs file this lawsuit.


	ARGUMENT
	II. Defendants’ threshold arguments for dismissal fail.
	A. Plaintiffs’ claims for relief are not barred by Wis. Stat. § 5.05(2m).
	B. Plaintiffs have standing.
	C. Plaintiffs’ claims are ripe and not moot.
	D. Claim preclusion does not bar Plaintiffs’ public nuisance claim.

	III. Plaintiffs’ complaint alleges valid claims for declaratory judgment, civil conspiracy, and public nuisance.
	A. The declaratory judgment claims are plausibly alleged (Counts 1-3).

	(1) A controversy in which a claim of right is asserted against one who has an interest in contesting it.
	(2) The controversy must be between persons whose interests are adverse.
	(3) The party seeking declaratory relief must have a legal interest in the controversy—that is to say, a legally protectible interest.
	(4) The issue involved in the controversy must be ripe for judicial determination.
	Putnam, 2002 WI 108, 41. Defendants misapply these declaratory judgment factors. To the extent they attempt to address them, they are incorrect that Plaintiffs failed to meet these elements. For the reasons set forth briefly below, Plaintiffs plainly...
	A claim of right. The complaint alleges that Defendants’ misconduct infringed upon Plaintiffs’ state constitutional voting rights and rights to a free government. It further alleges that this misconduct caused, among other things, unnecessary, pocketb...
	The issue is ripe for determination. This suit is ripe for the reasons described above. Supra Section II.C.
	Having satisfied all of the Putnam factors, Plaintiffs validly pleaded claims for a declaratory judgment under Wis. Stat. § 806.04, and this case should proceed.
	~~~
	Defendants also contend that, even accepting the facts alleged in the complaint as true and drawing all inferences in Plaintiffs’ favor, the conduct alleged could not amount to election bribery, an unlawful lottery, or a civil conspiracy as a matter o...
	ii. Unlawful lottery (Count 3)
	B. Conspiracy is plausibly alleged (Count 4).
	C. Public nuisance is plausibly alleged (Count 5).

	IV. Defendants’ remaining arguments fail.
	A. The First Amendment does not bar Plaintiffs’ claims.
	B. Plaintiffs’ claims do not violate the non-delegation doctrine or raise separation of powers concerns.


	CONCLUSION

