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DEVIN LEMAHIEU, in his official capacities as 
Majority Leader of the Wisconsin State Senate, a 
member of the Joint Committee on Legislative 
Organization, and Chair of the Senate Committee 
on Senate Organization, 
Room 211 South  
State Capitol  
Madison, WI 53702, 
 
MARY FELZKOWSKI, in her official capacities as 
President of the Wisconsin State Senate, Co-Chair 
of the Joint Committee on Legislative 
Organization, and Vice-Chair of the Senate 
Committee on Senate Organization, 
Room 220 South 
State Capitol 
Madison, WI 53702, 
 
DAN FEYEN, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Senate 
Committee on Senate Organization,   
Room 306 South 
State Capitol 
Madison, WI 53702, 
 
DIANNE H. HESSELBEIN, in her official 
capacities as a member of the Joint Committee on 
Legislative Organization and a member of the 
Senate Committee on Senate Organization,   
Room 206 South 
State Capitol 
Madison, WI 53702, 
 
JEFF SMITH, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Senate 
Committee on Senate Organization,   
Room 109 South 
State Capitol 
Madison, WI 53702, 
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TYLER AUGUST, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization, 
Room 115 West 
State Capitol 
Madison, WI 53702, 
 
SCOTT KRUG, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization, 
Room 315 North 
State Capitol 
Madison, WI 53702, 
 
GRETA NEUBAUER, in her official capacities as 
a member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization, 
Room 201 West 
State Capitol 
Madison, WI 53702, 
 
KALAN HAYWOOD, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization, 
Room 119 North 
State Capitol 
Madison, WI 53702, 
 
ROB SUMMERFIELD, in his official capacities as 
a member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization,  
Room 119 West 
State Capitol 
Madison, WI 53702, 
 
 
 

Case 2026CV000604 Document 17 Filed 02-19-2026 Page 3 of 43



Page 4 of 5 

KEVIN PETERSEN, in his official capacity as a 
member of the Assembly Committee on Assembly 
Organization,  
Room 309 North 
State Capitol 
Madison, WI 53702, 
 
LISA SUBECK, in her official capacity as a 
member of the Assembly Committee on Assembly 
Organization,  
Room 113 North 
State Capitol 
Madison, WI 53702, 
 
KATHY BLUMENFELD, in her official capacity 
as Secretary of the Department of Administration, 
101 East Wilson Street 
Madison, WI 53703, 
 

Defendants. 
  

 
SUMMONS  

 
  
THE STATE OF WISCONSIN 

To each person named above as a Defendant:  

 You are hereby notified that the Plaintiffs named above have filed a lawsuit or 

other legal action against you. The complaint, which is attached, states the nature 

and basis of the legal action.  

 Within 45 days of receiving this summons, you must respond with a written 

answer, as that term is used in Chapter 802 of the Wisconsin Statutes, to the 

complaint. The court may reject or disregard an answer that does not follow the 

requirements of the statutes. The answer must be sent or delivered to the court, 

whose address is Clerk of Circuit Court, Dane County Circuit Court, 215 S. Hamilton 
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Street, Madison, WI 53703 and to Plaintiffs’ attorneys, whose address is Law 

Forward, Inc., 222 West Washington Avenue, Suite 680, Madison, WI 53703. You 

may have an attorney help or represent you.  

 If you do not provide a proper answer within 45 days, the court may grant 

judgment against you for the award of money or other legal action requested in the 

complaint, and you may lose your right to object to anything that is or may be 

incorrect in the complaint. A judgment may be enforced as provided by law. A 

judgment awarding money may become a lien against any real estate you own now 

or in the future, and may also be enforced by garnishment or seizure of property. 

Dated: February 19, 2026 Signed: 
 

By: Electronically signed by Jeffrey A. Mandell 
Jeffrey A. Mandell (SBN 1100406) 
Douglas M. Poland (SBN 1055189) 
Kacy C. Gurewitz (SBN 1118507) 
LAW FORWARD, INC. 
222 W. Washington Ave., Ste. 680 
Madison, Wisconsin 53703 
jmandell@lawforward.org  
dpoland@lawforward.org 
kgurewitz@lawforward.org 
608.283.9822 
 
Attorneys for Plaintiffs 
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DEVIN LEMAHIEU, in his official capacities as 
Majority Leader of the Wisconsin State Senate, a 
member of the Joint Committee on Legislative 
Organization, and Chair of the Senate Committee 
on Senate Organization, 
Room 211 South  
State Capitol  
Madison, WI 53702, 
 
MARY FELZKOWSKI, in her official capacities as 
President of the Wisconsin State Senate, Co-Chair 
of the Joint Committee on Legislative 
Organization, and Vice-Chair of the Senate 
Committee on Senate Organization, 
Room 220 South 
State Capitol 
Madison, WI 53702, 
 
DAN FEYEN, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Senate 
Committee on Senate Organization,   
Room 306 South 
State Capitol 
Madison, WI 53702, 
 
DIANNE H. HESSELBEIN, in her official 
capacities as a member of the Joint Committee on 
Legislative Organization and a member of the 
Senate Committee on Senate Organization,   
Room 206 South 
State Capitol 
Madison, WI 53702, 
 
JEFF SMITH, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Senate 
Committee on Senate Organization,   
Room 109 South 
State Capitol 
Madison, WI 53702, 
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TYLER AUGUST, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization, 
Room 115 West 
State Capitol 
Madison, WI 53702, 
 
SCOTT KRUG, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization, 
Room 315 North 
State Capitol 
Madison, WI 53702, 
 
GRETA NEUBAUER, in her official capacities as 
a member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization, 
Room 201 West 
State Capitol 
Madison, WI 53702, 
 
KALAN HAYWOOD, in his official capacities as a 
member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization, 
Room 119 North 
State Capitol 
Madison, WI 53702, 
 
ROB SUMMERFIELD, in his official capacities as 
a member of the Joint Committee on Legislative 
Organization and a member of the Assembly 
Committee on Assembly Organization,  
Room 119 West 
State Capitol 
Madison, WI 53702, 
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KEVIN PETERSEN, in his official capacity as a 
member of the Assembly Committee on Assembly 
Organization,  
Room 309 North 
State Capitol 
Madison, WI 53702, 
 
LISA SUBECK, in her official capacity as a 
member of the Assembly Committee on Assembly 
Organization,  
Room 113 North 
State Capitol 
Madison, WI 53702, 
 
KATHY BLUMENFELD, in her official capacity 
as Secretary of the Department of Administration, 
101 East Wilson Street 
Madison, WI 53703, 
 

Defendants. 
  

 
COMPLAINT  

 
  

Plaintiffs Daniel Theno, Randy Scannell, and J. Drew Ryberg bring this 

complaint against the Defendants named herein and allege as follows: 

NATURE OF THE ACTION 

1. This is an action brought by three Wisconsin taxpayers to vindicate the 

rights of all Wisconsin taxpayers. Plaintiffs seek a declaratory judgment that the 

Wisconsin State Legislature has spent taxpayer funds to obtain legal representation 

by private counsel in violation of the Wisconsin Constitution, causing Plaintiffs and 

other Wisconsin taxpayers to suffer pecuniary loss. Plaintiffs further seek an 

injunction barring the Legislature from continuing to spend taxpayer funds illegally 

as alleged in this Complaint. 
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2. The Wisconsin Constitution establishes a republican form of 

government, drawing on federal Constitutional principles to animate its design. 

Among those principles are two fundamental ideas common to all state constitutions 

and the federal constitution: the requirement that all expenditures serve public—not 

private—purposes and respect the separation of powers among three coordinate 

branches.  

3. The Statutory Scheme complained of here violates both of these 

principles.  

4. The Attorney General and Wisconsin Department of Justice (DOJ) are 

charged by statute with providing legal opinions and representation to a broad swath 

of State interests, including the Legislature, its constituent houses, state agencies, 

officials, employees, and agents, and to do so either “without fee” or to be funded by 

the monies that the Legislature already has appropriated for DOJ’s legal services 

generally. See generally Wis. Stat. §§ 165.015, 165.25; see also id. § 20.455.  

5. Since early 2019, however, the Wisconsin State Legislature frequently 

has chosen not to rely on DOJ and the money that taxpayers already have paid for 

that agency to provide legal advice and representation to, among others, the 

Legislature and its interests. Instead, the Legislature has repeatedly, even routinely, 

retained and paid private counsel for legal representation at additional expense to 

Plaintiffs and other taxpayers above and beyond the amounts Wisconsin taxpayers 

already have contributed through payment of their state taxes for legal 

representation to legislative and other state interests.  
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6. According to public reporting, over the past several years, the 

Legislature has spent more than $26 million of taxpayer funds for the services of 

private counsel. 

7. In many instances, there is no legitimate reason, much less necessity, 

for these public expenditures on private counsel when the Legislature’s statutorily 

designated counsel, the Attorney General and DOJ, are available to represent or are 

already representing the Legislature at no additional cost to taxpayers. Such 

expenditures violate the Wisconsin Constitution, which has always been understood 

to require that taxpayer funds be spent only to advance public purposes.  

8. Moreover, even where the Legislature can articulate some public 

purpose for retaining private counsel instead of using DOJ, its expenditures on 

private counsel violate the Wisconsin Constitution because they are irregular 

appropriations that circumvent the prescribed lawmaking process including 

presentment to the Governor, elude proper legislative debate and deliberation, and 

are deliberately shielded from transparency to the public. This not only violates the 

Constitution’s prescribed process for appropriating public monies but also unlawfully 

evades the Governor’s partial-veto authority. 

9. This case seeks a declaratory judgment that certain categories of cases, 

into which most of the Legislature’s private-counsel spending falls, are incompatible 

with the Constitution’s public purpose and separation of powers doctrines. It also 

seeks a declaratory judgment that the Legislature cannot expend taxpayer funds on 

private counsel unless those funds are duly appropriated for that purpose. This case 
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also seeks an injunction barring the Wisconsin Department of Administration (DOA) 

from processing payments inconsistent with these declaratory judgments. 

10. In all, this lawsuit seeks to protect the public fisc and the taxpayers who 

fill those coffers from spending that is unlawful, unnecessary, and improper because 

it advances narrow, private, or partisan interests and usurps the executive’s core 

powers, causing pecuniary injury to Plaintiffs and other Wisconsin taxpayers.  

PARTIES 

11. Plaintiff Daniel Theno is an adult Wisconsin taxpayer who resides at 

. Theno formerly represented the 25th 

Senate District in the Wisconsin State Senate and currently represents District 5 on 

the Brown County Board of Supervisors. 

12. Plaintiff Randy Scannell is an adult Wisconsin taxpayer whose resides 

at . Scannell formerly served as Alder 

representing District 7 on the Green Bay City Council. 

13. Plaintiff J. Drew Ryberg is an adult Wisconsin taxpayer who resides at 

. 

14. Defendant Wisconsin State Assembly (the Assembly) is one house of the 

Wisconsin State Legislature. The Assembly conducts business in the State Capitol and 

is reachable through its Chief Clerk, Edward A. Blazel, Room 401, 17 West Main 

Street,  

in Madison, Wisconsin.  

15. Defendant Wisconsin State Senate (the Senate) is one house of the 

Wisconsin State Legislature. The Senate conducts business in the State Capitol and is 
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reachable through its Chief Clerk, Cyrus Anderson, in Room B20 Southeast, State 

Capitol, in Madison, Wisconsin. 

16. Defendant Robin Vos is an elected member of the Assembly, 

representing Assembly District 33. Vos serves as Speaker of the Assembly, Co-Chair 

of the Joint Committee on Legislative Organization (JCLO), and Chair of the 

Assembly Committee on Assembly Organization (ACAO). Vos’s business address is 

Room 217 West, State Capitol, in Madison, Wisconsin. He is sued in his official 

capacities as Speaker of the Assembly, Co-Chair of JCLO, and Chair of ACAO. 

17. Defendant Mary Felzkowski is an elected member of the Senate, 

representing Senate District 12. Felzkowski serves as Senate President, Co-Chair of 

JCLO, and Chair of the Senate Committee on Senate Organization (SCSO). 

Felzkowski’s business address is Room 220 South, State Capitol, in Madison, 

Wisconsin. She is sued in her official capacities as Senate President, Co-Chair of 

JCLO, and Chair of SCSO. 

18. Defendant Devin LeMahieu is an elected member of the Senate, 

representing Senate District 9. LeMahieu serves as the Senate Majority Leader and 

as a member of both JCLO and SCSO. LeMahieu’s business address is Room 211 

South, State Capitol, in Madison, Wisconsin. He is sued in his official capacities as 

the Senate Majority Leader, a member of JCLO, and a member of SCSO. 

19. Dan Feyen is an elected member of the Senate representing Senate 

District 20. Feyen serves as a member of JCLO and SCSO. His business address is 
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Room 306 South, State Capitol, in Madison, Wisconsin. He is sued in his official 

capacities as a member of JCLO and a member of SCSO. 

20. Dianne H. Hesselbein is an elected member of the Senate representing 

Senate District 27. Hesselbein serves as a member of JCLO and SCSO. Her business 

address is Room 206 South, State Capitol, in Madison, Wisconsin. She is sued in her 

official capacities as a member of JCLO and a member of SCSO. 

21. Jeff Smith is an elected member of the Senate representing Senate 

District 31. Smith serves as a member of JCLO and SCSO. His business address is 

Room 109 South, State Capitol, in Madison, Wisconsin. He is sued in his official 

capacities as a member of JCLO and a member of SCSO. 

22. Tyler August is an elected member of the Assembly representing 

Assembly District 31. August serves as a member of JCLO and ACAO. His business 

address is Room 115 West, State Capitol, in Madison, Wisconsin. He is sued in his 

official capacities as a member of JCLO and a member of ACAO. 

23. Scott Krug is an elected member of the Assembly representing Assembly 

District 72. Krug serves as a member of JCLO and ACAO. His business address is 

Room 315 North, State Capitol, in Madison, Wisconsin. He is sued in his official 

capacities as a member of JCLO and a member of ACAO. 

24. Greta Neubauer is an elected member of the Assembly representing 

Assembly District 66. Neubauer serves as a member of JCLO and ACAO. Her 

business address is Room 201 West, State Capitol, in Madison, Wisconsin. She is sued 

in her official capacities as a member of JCLO and a member of ACAO. 
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25. Kalan Haywood is an elected member of the Assembly representing 

Assembly District 16. Haywood serves as a member of JCLO and ACAO. His business 

address is Room 119 North, State Capitol, in Madison, Wisconsin. He is sued in his 

official capacities as a member of JCLO and a member of ACAO. 

26. Rob Summerfield is an elected member of the Assembly representing 

Assembly District 68. Summerfield serves as a member of JCLO and ACAO. His 

business address is Room 119 West, State Capitol, in Madison, Wisconsin. He is sued 

in his official capacities as a member of JCLO and a member of ACAO. 

27. Kevin Petersen is an elected member of the Assembly representing 

Assembly District 57. Petersen serves as a member of ACAO. His business address is 

Room 309 North, State Capitol, in Madison, Wisconsin. He is sued in his official 

capacity as a member of ACAO. 

28. Lisa Subeck is an elected member of the Assembly representing 

Assembly District 79. Subeck serves as a member of ACAO. Her business address is 

Room 113 North, State Capitol, in Madison, Wisconsin. She is sued in her official 

capacity as a member of ACAO. 

29. Kathy Blumenfeld serves as the Secretary of DOA. Her business address 

is 101 East Wilson Street in Madison, Wisconsin. She is sued in her official capacity 

as Secretary of DOA.  

JURISDICTION AND VENUE 

30. This Court has jurisdiction over the subject matter of this dispute 

pursuant to Article VII, Section 8, of the Wisconsin Constitution and Wis. Stat. 

§ 753.03, which provide for subject matter jurisdiction over all civil matters within 
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the State. Additionally and more specifically, this Court has jurisdiction over this 

matter pursuant to Wis. Stat. §§ 806.04 and 813.01. 

31. Jurisdiction over Defendants is conferred by Wis. Stat § 801.05(1)(a) 

and/or (d). 

32. Venue is proper in Dane County under Wis. Stat. § 801.50(2)(a) because 

the claim arose from transactions performed in Dane County and § 801.50(2)(c) 

because Defendants do substantial business in Dane County.  

LEGAL AND FACTUAL BACKGROUND 

A. The Public Purpose Doctrine. 

33. The Wisconsin Constitution authorizes the Wisconsin State Legislature 

to appropriate public funds. Wis. Const. art. IV, § 1; art. IV, § 17; art. VIII, § 2.  

34. This vast power is limited in certain, critical ways by our constitution. 

These include both procedural and substantive constraints.  

35. Procedurally, appropriations must be made through the lawmaking 

process, including bicameralism and presentment. Wis. Const. art. VIII, § 2 (“No 

money shall be paid out of the treasury except in pursuance of an appropriation by 

law.” (emphasis added)); id., art. V, §§ 10(1)(a), (1)(c), (2)(b). 

36. Substantively, all expenditures of state funds must advance a public 

purpose and “may not be used for other than public purposes.” Town of Beloit v. Cnty. 

of Rock, 2003 WI 8, ¶20, 259 Wis. 2d 37, 657 N.W.2d 344. This “basic constitutional 

tenet” is known as the public purpose doctrine. Id.; see also, e.g., State ex rel. Wis. 

Dev. Auth. v. Dammann, 228 Wis. 147, 280 N.W. 698 (1938). 
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37. “Although there is no specific clause in the Wisconsin Constitution 

establishing the public purpose doctrine,” Town of Beloit, 2003 WI 8, ¶20, the 

Wisconsin Supreme Court has identified its roots in several provisions of the 

Wisconsin Constitution, as well as in the Republican Guarantee Clause of the U.S. 

Constitution.  

38. The Wisconsin Supreme Court has described the public purpose doctrine 

as a “firmly accepted” fundamental democratic constraint on the legislative power to 

appropriate public funds. Id. 

B. Adoption of the Statutory Scheme. 

39. Notwithstanding the public purpose doctrine, during a lame-duck 

extraordinary session following the November 2018 General Election, in which the 

Democratic candidates for Governor and Attorney General prevailed over the 

Republican incumbents, the Legislature enacted statutory changes aggrandizing the 

legislative power to encompass the archetypical executive power to represent the 

State’s interests in litigation. These newly enacted statutes ensured that the 

Legislature or some smaller group of legislators could engage private legal counsel of 

their own choosing to represent their interests once Attorney General-elect Josh Kaul 

assumed office on January 1, 2019.  

40. Before Kaul took office, Attorney General Brad Schimel held office from 

January 5, 2015, until January 7, 2019. During Schimel’s tenure as Attorney General, 

the Legislature relied primarily on DOJ to provide it with legal representation.  

41. Another prominent statutory change achieved in this flurry of 

legislative activity was the abolition of the Office of the Solicitor General.  
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42. In 2015, the Legislature had created a new office within DOJ, the 

Wisconsin Office of the Solicitor General. One of the primary rationales for creating 

this new office was anticipated cost savings from no longer having to rely on private-

sector law firms to provide legal representation to the State.  

43. Shortly after the office was created, Attorney General Schimel selected 

Misha Tseytlin to serve as Solicitor General and Ryan J. Walsh to serve as Chief 

Deputy Solicitor General. See Steven Verburg, Wisconsin AG fights feds with new 5-

lawyer unit, Wis. State J. (July 24, 2016).1  

44. Defendant Vos’s spokeswoman stated that in hiring Tseytlin, Wisconsin 

was fortunate to have “a high level of expertise in the office, which eliminates the 

need for outside counsel and is a cost savings.” Id. 

45. During the extraordinary legislative session following the November 

2018 election, the Legislature eliminated the Office of Solicitor General, which it had 

created only four years earlier. 

46. On December 14, 2018, the Legislature repealed Wis. Stat. § 165.055(3) 

and thereby abolished the Office of the Solicitor General. See 2017 Wisconsin Act 369, 

§ 24. Act 369 was adopted with exclusively Republican votes in the Legislature. All 

Democrats in the Legislature who voted opposed these statutory changes, as did two 

Republicans. During his final days in office, Republican Governor Scott Walker 

signed the bill containing these statutory changes into law.  

 
1 Available at https://perma.cc/4RQH-KL9U (last accessed Feb. 19, 2026). 
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47. In that same law, through the Statutory Scheme outlined below, the 

Legislature effectively arrogated to itself the essentially executive powers of 

representing the State of Wisconsin in litigation in state and federal courts. Since 

Attorney General Kaul assumed office on January 7, 2019, the Legislature has 

routinely refused to allow the Attorney General or DOJ to represent it or its interests, 

instead retaining private counsel to provide legal representation.  

48. Indeed, the private counsel the Legislature has retained to represent it 

in many legal actions since 2019 are the very lawyers who had previously provided 

legal services to the Legislature during their employment in the Office of the Solicitor 

General, brought affirmative litigation on behalf of the State of Wisconsin, and 

intervened in or defended the State and its laws in lawsuits where a State interest 

was at stake. While at DOJ, these lawyers provided legal representation to the 

Legislature as public employees at no additional cost to Plaintiffs and other 

Wisconsin taxpayers, but for the past seven years they have provided the same legal 

services to the Legislature from within the private sector, at substantial additional 

taxpayer expense. 

49. The statutory changes upon which legislative leaders now rely to retain 

private lawyers at taxpayer expense were codified as Wis. Stat. §§ 13.124, 13.365, 

(Rule) 803.09(2m), and 893.825(2). Together, these provisions (collectively, the 

Statutory Scheme) purportedly authorize limitless expenditures of public funds, 

drafted from the sum-sufficient appropriation in Wis. Stat. § 20.765(1) for the 

Legislature’s law-making operations, to retain private law firms to represent the 
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Legislature, the Assembly, the Senate, legislative committees, individual legislators, 

and/or employees of the Assembly, the Senate, and the legislative service agencies 

(collectively, the Legislative Clients).  

50. The Statutory Scheme covers two legal contexts, one of which purports 

to apply broadly to the retention of private legal counsel generally, and one that 

purports to apply specifically to the retention of private legal counsel for purposes of 

intervention in pending litigation. Each is detailed below in turn. 

C. The provisions of the Statutory Scheme purporting to authorize hiring 
private legal counsel generally. 

51. Wisconsin Statute Section 13.124 purports to authorize the Speaker of 

the Assembly, the Senate Majority Leader, and the Co-Chairs of JCLO (collectively, 

the Statutorily Designated Legislators) in their “sole discretion,” to authorize legal 

representation by “legal counsel other than from the department of justice, with the 

cost of representation paid from the appropriation” under Wis. Stat. § 20.765(1)(a) or 

(b). 

a. The Speaker of the Assembly may authorize “a representative to 

the assembly or assembly employee who requires legal representation” to 

obtain such legal representation, id. § 13.124(1)(a), and may themselves obtain 

such legal representation “in any action in which the assembly is a party or in 

which the interests of the assembly are affected, as determined by the 

speaker,” id. § 13.124(1)(b). The Speaker of the Assembly also must approve 

the costs and terms of representation under § 13.124(1)(a). 
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b. The Senate Majority Leader may authorize “a senator or senate 

employee who requires legal representation” to obtain such legal 

representation, id. § 13.124(2)(a), and may themselves obtain such legal 

representation, “in any action in which the senate is a party or in which the 

interests of the senate are affected, as determined by the senate majority 

leader,” id. § 13.124(2)(b). The Senate Majority Leader also must approve the 

costs and terms of representation under § 13.124(2)(a). 

c. The JCLO Co-Chairs may authorize “an employee of a legislative 

service agency, as defined in s. 13.90(1m)(a), who requires legal 

representation” to obtain such legal representation, id. § 13.124(3)(a), and may 

themselves obtain such legal representation, “in any action in which the 

legislature is a party or in which the interests of the legislature are affected, 

as determined by the cochairpersons,” id. § 13.124(3)(b). The Senate Majority 

Leader also must approve the costs and terms of representation under 

§ 13.124(3)(a). 

D. The provisions of the Statutory Scheme purporting to authorize hiring 
private counsel for legislative intervention in litigation. 

52. 2017 Wisconsin Act 369 also enacted a provision mandating that, in any 

action where “a statute is alleged to be unconstitutional, or to be in violation of or 

preempted by federal law, or if the construction or validity of a statute is otherwise 

challenged, the speaker of the assembly, the president of the senate, and the senate 

majority leader shall also be served with a copy of the proceeding and the assembly, 
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the senate, and the joint committee on legislative organization are entitled to be 

heard.” Wis. Stat. § 893.825(2). 

53. Not only did the Legislature ensure through Section 893.825(2) that the 

leaders of its constituent houses would receive notice of actions challenging statutes, 

but it also enacted two other provisions specifically purporting to require that the 

Assembly, Senate, Legislature or specific committees of each (the ACAO, SCSO, and 

JCLO) be permitted to intervene in those actions as a matter of right and funding 

legal representation by private practice lawyers of their own choosing at taxpayer 

expense. 

54. Specifically, 2017 Wisconsin Act 369 inserted a new subsection (2m) into 

existing Wis. Stat. § (Rule) 803.09. This new provision purports to authorize the 

Assembly, Senate, and Legislature to intervene in any pending action in which any 

party, through a claim or affirmative defense, challenges “the constitutionality of a 

statute, facially or as applied,” “a statute as violating or preempted by federal law,” 

or “otherwise challenges the construction or validity of a statute.” Subsection (2m) 

further purports to allow intervention “as a matter of right” in any action in state or 

federal court at any juncture without meeting the standards that all other would-be 

intervenors have long been required to satisfy under Wis. Stat. § (Rule) 803.09(1)–

(2). 

55. Wisconsin Statute § 13.365 effectuates this intervention mechanism. 

That section provides that each of ACAO, SCSO, and JCLO “may obtain counsel other 

than from the department of justice, with the cost of representation paid from the 
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appropriation” under Wis. Stat. § 20.765(1)(a) or (b) “in any action” in which the 

Assembly, the Senate, or the Legislature intervenes.  

E. The Statutory Scheme purports to permit the Legislature to 
appropriate unlimited funds for private legal counsel of its choosing 
at its sole discretion. 

56. Having enacted the statutes referenced above purporting to allow the 

Statutorily Designated Legislators to obtain legal representation by private legal 

counsel of their choosing at their sole discretion, the Legislature ensured that there 

would be no fiscal limits constraining such retention of private counsel.  

57. As part of the biennial appropriations process, the Legislature 

authorizes spending for its own operations. It does so through Wis. Stat. § 20.765. 

Within that appropriation statute, subsection (1) authorizes spending for “Enactment 

of State Laws.” It includes spending by the Assembly, sub. (1)(a), and by the Senate, 

sub. (1)(b). Each purports to authorize expenditures of a “sum sufficient to carry out 

the functions of” the respective house.  

58. In other words, Section 20.765(1)(a)–(b), expressly invoked by 

Sections 13.124 and 13.365, creates an unlimited pool of taxpayer money that the 

Assembly and Senate can spend on their own operations.  

59. Sections 13.124 and 13.365 not only designate litigation expenses as 

falling within the spending for “Enactment of State Laws” that Section 20.765(1) 

authorizes but also expressly empower individual legislative leaders or either of the 

Co-Chairs of JCLO to unilaterally determine when, how, and how much taxpayer 

money can be transferred to private law firms for such litigation.  
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60. And through a bespoke intervention statute, by purportedly authorizing 

its own standing to intervene in virtually any lawsuit, the Legislature has dispensed 

with any limit incidentally imposed on its expenditures in litigation by the reasonable 

application of judicially derived standing doctrines. 

F. Application of the Statutory Scheme to specific legal expenditures.  

61. Under the Statutory Scheme, each of ACAO, SCSO, and JCLO is 

empowered to authorize retention of private counsel to advance purportedly 

legislative interests (including the interests of individual legislators). All members of 

these three key committees during the current legislative session are named 

Defendants here. 

62. Such retentions can, under narrow limited circumstances, serve a public 

purpose. In most instances, however, where legal advice to the Legislative Clients is 

necessary to advance a public purpose, DOJ’s legal representation satisfies this 

purpose. Until the very recent past, DOJ has fulfilled this constitutional duty without 

significant legislative duplication or interference.  

63. This lawsuit concerns two categories of those retentions where 

expenditures on private firms for legal services serve no discernible public purpose:  

a. retentions that needlessly expend taxpayer funds on non-DOJ 

legal representation for superfluous advocacy where the Legislature lacks a 

genuine institutional interest in litigation, such as where DOJ is already 

providing adequate representation on behalf of the State or agency or 

otherwise defending state law but a Legislative Client nonetheless intervenes 

in the litigation; and  
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b. retentions that expend public funds on non-DOJ legal 

representation to advance private, partisan, or even political interests.  

64. The Legislature has invoked this Statutory Scheme numerous times to 

retain counsel in pursuit of no discernable or valid public purpose. Where it does so, 

it spends public money unlawfully, in violation of the public purpose doctrine.  

65. In some cases, the Statutory Scheme is invoked for needless 

intervention where a Legislative Client lacks a legitimate institutional interest, such 

as in challenges to laws DOJ is already acting in the State’s interest to defend. 

66. In other cases, the Statutory Scheme is invoked to initiate litigation that 

serves only improperly private, partisan, or political interests.  

67. In each instance, one or more of the Statutorily Designated Legislators 

authorize expenditure of public funds to pay private parties—law firms—to represent 

these improper interests. 

68. And, for every improper expenditure, the Legislature, Assembly, or 

Senate submits a request to DOA, which issues payment to the private law firm for 

the amount requested by the Legislature, Assembly, or Senate.  

G. Duplicative representation in the intervention context. 

69. In many instances, a Legislative Client moves to intervene in cases in 

which it has no cognizable institutional interest, such as where DOJ is already 

adequately representing the State’s interests. 

70. In such cases, the Legislature’s expenditures on private counsel violate 

the Wisconsin Constitution to the extent that they serve no valid public interest, 
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violate the appropriations process mandated by the Wisconsin Constitution, and/or 

interfere with the separation of powers. 

i. Abbotsford Education Association v. WERC 

71. For example, in Abbotsford Education Association v. Wisconsin 

Employment Relations Commission, No. 2023CV3152 (Wis. Cir. Ct. Dane Cnty.), the 

Legislature moved to intervene under Wis. Stat. § (Rule) 803.09(2m), despite DOJ’s 

existing defense of 2011 Wisconsin Act 10 on behalf of the Employment Relations 

Commission.   

72. DOJ opposed the Legislature’s motion to intervene, arguing that the 

legislative intervention statute did not permit the Legislature to “act as an agent for 

the State’s interest in defending a law” where DOJ was already discharging its duty 

to do so. (Id., Dkt. 51 at 4, Resp. of Defs Opposing Intervention of Wis. State Legis. 

(filed Jan. 12, 2024)) 

73. Not only did the Legislature needlessly expend funds to brief the 

intervention dispute, but it also imposed further costs on the taxpayer by requiring 

all parties and the judiciary to contend with a non-essential party participating in 

the litigation.  

74. Further exacerbating this wastefulness, the Legislature has retained 

three separate law firms from three different states to represent it in that matter and 

the subsequent appeal. These firms have not been retained sequentially, but 

simultaneously. 
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ii. Disability Rights Wisconsin v. WEC 

75. Again, in Disability Rights Wisconsin v. Wisconsin Elections 

Commission, No. 2024CV1141 (Wis. Cir. Ct. Dane Cnty.), the Legislature moved to 

intervene.  

76. The circuit court denied intervention on all bases. This included 

intervention as of right, because the Legislature had “the exact same interest as the 

defendant” represented by DOJ, and because it failed entirely to show the inadequacy 

of that representation. Disability Rights Wis. v. WEC, No. 2024CV1141, Dec. & Order 

Denying Legislature’s Mot. to Intervene, Dkt. 229 at 2 (Wis. Cir. Ct. Dane Cnty. Jan. 

26, 2026). The court also denied permissive intervention, finding the Legislature 

could not show its participation in the litigation would “meaningfully contribute” any 

additional value beyond that already provided by DOJ. Id. 

77. And the court denied “bespoke” legislative intervention under Wis. Stat. 

§ (Rule) 803.09(2m) because the Legislature advocated for so broad an application of 

that provision as to enact no limit on the sorts of cases the Legislature contemplated 

as giving rise to an institutional interest, which “would violate the separation of 

powers.” Id. at 11–12, 15. 

* * * 

78. These two cases are mere examples. Over the past several years, the 

Legislature has frequently—even routinely—intervened in cases where it had no 

genuine institutional interest distinct from that of other state defendants already 

represented by DOJ and already adequately defending the suit. This is reflected in 
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the burgeoning litigation expenses charged to the Wisconsin taxpayer out of the sum-

sufficient fund for the costs of legislating. Wis. Stat. § 20.765(1). 

H. Private, partisan, or political interest cases in the general context. 

79. Distinct from the duplicative representations discussed above is another 

category of cases in which the Legislature has no legitimate public purpose to 

vindicate yet uses its general authority under the Statutory Scheme to retain private 

counsel at taxpayer expense to satisfy private, partisan, or political interests.  

i. Wisconsin State Senate v. City of Green Bay 

80. One example is Wisconsin State Senate v. City of Green Bay, No. 

2023CV250 (Wis. Cir. Ct. Brown Cnty.), where the Senate and one of its members 

initiated and persisted in litigation for no discernable public purpose.  

81. In 2021 and 2022, several safety disturbances occurred in Green Bay 

City Hall. In response, the City of Green Bay installed audio and video recording 

devices in two locations within City Hall. According to sworn testimony, the recording 

devices were visible and had limited, inconsistent capabilities. 

82. On February 21, 2023, the Senate, State Senator André Jacque, former 

City Council member Anthony Theisen, and a pseudonymous “Jane Doe” filed a class-

action lawsuit seeking monetary damages from Green Bay and Mayor Genrich. That 

lawsuit alleged that each plaintiff had suffered compensable injuries as a result of 

the installation of security surveillance equipment in Green Bay City Hall.2 

 
2 Plaintiffs initially alleged that their rights were violated under the Wisconsin Electronic 
Surveillance Control Law, Wis. Stat. § 968.31; under Article I, Section 11, of the Wisconsin 
Constitution; and under Wisconsin’s statutory right to privacy, Wis. Stat. § 995.50. Later, 
they amended their Complaint to include claims for damages under 42 U.S.C. § 1983, alleging 
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83. The law firm Eimer Stahl LLP represented the plaintiffs in that 

litigation, and the fees for Eimer Stahl’s work were paid by the Senate. On 

information and belief, the Senate continued paying Eimer Stahl’s fees in this matter 

even after a court held that the Senate lacked sufficient legal interest or injury in 

the case and, on that basis, dismissed the Senate from the lawsuit.  

84. The Senate’s agreement to pay Eimer Stahl’s fees in this matter was 

memorialized in a letter agreement dated February 20, 2023. On information and 

belief, Eimer Stahl began providing legal services in this matter, and began billing 

the Senate for that work, before the letter agreement was sent to and signed by 

Defendant LeMahieu and continued doing so at least through July 2024. 

85. In court filings, the Senate asserted an “institutional interest” in 

“ensuring that municipalities do not act beyond the scope of the authority given to 

them by the State Legislature.” Wis. State Senate v. City of Green Bay, No. 

2023CV250, Compl., Dkt. 3, ¶6 (Wis. Cir. Ct. Brown Cnty., filed Feb. 21, 2023). The 

Senate argued that Green Bay’s allegedly ultra vires actions in installing electronic 

surveillance equipment “usurp[ed] the role of the Legislature, undermining its 

exclusive province in the constitutional separate [sic] of powers.” Id.  

86. Immediately after the suit was filed, Green Bay posted notices alerting 

all visitors to City Hall of the presence and location of the recording equipment. But 

the Senate and its co-plaintiffs persisted in prosecuting their suit.  

 
federal constitutional violations under the Fourth Amendment. Wis. State Senate v. City of 
Green Bay, 719 F. Supp. 3d 869, 874 (E.D. Wis. 2024). 
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87. Green Bay then removed the recording equipment and agreed not to 

replace it, but still the Senate and its co-plaintiffs persisted in prosecuting their suit.  

88. After Green Bay removed the case to the United States District Court 

for the Eastern District of Wisconsin, the Honorable William C. Griesbach dismissed 

the Senate as a party to the case for lack of standing:  

[E]nforcement of the State’s criminal laws is the responsibility of 
the executive branch, not the legislature. Moreover, this is a civil 
suit seeking damages for injuries allegedly sustained by 
individuals. The State Senate makes no such claim. Thus, even if 
it is unnecessary to decide the State Senate’s standing for the case 
to proceed, dismissing the State Senate as a party where it 
clearly lacks standing will eliminate confusion and streamline 
the case for more expeditious resolution.  

719 F. Supp. 3d 869, 876 (E.D. Wis. 2024) (emphasis added).  

89. It is unclear whether the Senate’s counsel continued to represent the 

remaining legislative plaintiff, Jacque, in his personal or official capacity. When 

asked to clarify, notwithstanding that Jacque was listed in the case caption as 

“Senator André Jacque” with his office address in the State Capitol, the Senate’s 

counsel obfuscated as to whether Jacque was participating in his personal or official 

capacity. 

90. On information and belief, even after the Senate was dismissed as a 

party, Eimer Stahl nevertheless continued representing the individual plaintiffs in 

this case and the Senate continued to pay for that representation, with bills 

sometimes exceeding $150,000 in a month.  

91. On information and belief, Defendant LeMahieu, in his official capacity 

as Senate Majority Leader, authorized the payment of hundreds of thousands of 

Case 2026CV000604 Document 17 Filed 02-19-2026 Page 30 of 43



Page 26 of 38 

dollars in public funds for legal services and associated fees in connection with this 

case in which the Senate had no institutional interest. 

92. In July 2024, the remaining plaintiffs settled the case. 

ii. Litigation arising from Michael Gableman’s retention 

93. In August 2021, Defendant Vos took a private flight with then-former-

President Donald J. Trump to attend an event. Shortly after that flight, Vos acceded 

to Trump’s request that the Wisconsin State Legislature undertake an investigation 

of Wisconsin’s 2020 presidential investigation, which Trump falsely continued to 

insist he had won.  

94. Defendant Vos followed through by shepherding 2021 Wisconsin 

Assembly Resolution 15 through a majority vote of the Assembly. Resolution 15 

authorized the Assembly Committee on Campaigns and Elections to investigate 

election administration in Wisconsin. 

95. On May 28, 2021, ACAO passed a resolution authorizing Defendant Vos 

“to hire legal counsel and employ investigators to assist the Assembly Committee on 

Campaigns and Elections in” the investigation. (Mem. from Speaker Robin Vos, 

Chair, to Members of the Committee on Assembly Organization, May 28, 2021) 

96. On June 25, 2021, Vos, acting on behalf of the Assembly, entered into a 

contract retaining former Wisconsin Supreme Court Justice (and former Trump 

Administration official) Michal J. Gableman to conduct a hyper-partisan 

investigation of election administration in Wisconsin.  

97. Beginning July 1, 2021, the Assembly paid Gableman $11,000 per 

month for his services, which were subsequently extended through May 2022 and 
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continued until Vos fired Gableman in August 2022. Over the year-plus the 

investigation continued before Defendant Vos fired Gableman, the Assembly paid in 

excess of $1.3 million in public funds for Gableman, other staff, and expenses. (This 

does not include the costs for litigation arising from the retention of Gableman in this 

role, nor the damages and fee awards the Assembly has been ordered to pay in various 

open-records lawsuits related to the retention of Gableman.)  

98. The total value produced in the course of the Gableman matter was the 

production of a report that one member of the Senate described as having 

“accomplished exactly nothing.” Tim Carpenter, Statement: The Gableman Report 

was a Waste of Time and Money (Mar. 1, 2022).3 

99. “Nothing” actually overstates the value to the people of Wisconsin of the 

services rendered. Gableman’s efforts led to a bevy of litigation, in multiple circuit 

and appellate courts.  

100. Moreover, in the scope of his work on this matter, Gableman committed 

gross misconduct and numerous, grave ethical violations that have resulted in 

disciplinary proceedings in the Wisconsin Supreme Court. Among other violations, 

Gableman stipulated to making false statements of fact, failing to inform courts of 

material facts, making false statements in public testimony, knowingly disobeying 

orders from the bench, and making false and derogatory statements toward the judge 

and opposing counsel. Gableman ultimately agreed with the Office of Lawyer 

 
3 Available at https://legis.wisconsin.gov/senate/03/carpenter/media/3mafojvs/220301-
gableman-report-waste-of-time-and-money.pdf (last accessed Feb. 19, 2026). 
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Regulation on a recommendation that he be sanctioned with a three-year suspension 

from practicing law in Wisconsin.  

101. As part of the OLR proceeding, Gableman admitted to accepting the 

representation “with the undisclosed intent to pursue his own personal interests in 

the investigation.” In the Matter of Disciplinary Proceedings Against Michael J. 

Gableman, No. 2024AP2356-D, Stipulation (Wis., filed Apr. 7, 2025). 

102. Gableman himself acknowledged that his retention by the Legislature 

was not to serve his client by providing “needed legal assistance” but rather “to serve 

a political agenda.” In the Matter of Disciplinary Proceedings Against Michael J. 

Gableman, No. 2024AP2356-D, Resp’t Michael J. Gableman’s Resp. to OLR’s Opening 

Submission at 2–3 (Wis., filed May 9, 2025). 

103. When Gableman’s misadventures spawned litigation, the Assembly 

hired outside counsel to represent him (and sometimes the Assembly) in both circuit 

and appellate courts. On information and belief, among the cases where the Assembly 

hired private outside counsel to represent Gableman, who was already private 

outside counsel hired at taxpayer expense, were the following:  

• Wisconsin Elections Commission v. Wisconsin State Assembly, No. 
2021CV2552 (Wis. Cir. Ct. Dane Cnty.);  

• American Oversight v. Office of Special Counsel, No. 2021CV3007 (Wis. 
Cir. Ct. Dane Cnty.);  

• Gableman v. Genrich, No. 2021CV1710 (Wis. Cir. Ct. Waukesha Cnty.);  

• American Oversight v. Office of Special Counsel, No. 2022CV1583 (Wis. 
Cir. Ct. Dane Cnty.);  

• Wisconsin Elections Commission v. Vos, No. 2022AP104-LV (Wis. Ct. 
App.) 
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• American Oversight v. Assembly Office of Special Counsel, No. 
2022AP636 (Wis. Ct. App.);  

• American Oversight v. Assembly Office of Special Counsel, No. 
2022AP1030 (Wis. Ct. App.);  

• American Oversight v. Assembly Office of Special Counsel, No. 
2022AP1290 (Wis. Ct. App.);  

• American Oversight v. Assembly Office of Special Counsel, No. 
2022AP1423 (Wis. Ct. App.);  

• American Oversight v. Assembly Office of Special Counsel, No. 
2022AP1516 (Wis. Ct. App.); and 

• In the Matter of Disciplinary Proceedings Against Michael J. Gableman, 
No. 2024AP2356-D (Wis.). 

104. On information and belief, the private counsel in all of these matters 

were paid from the Assembly’s sum-sufficient funding and retained under the 

Statutory Scheme challenged here.  

I. Other Contracts for Legal Services 

105. In addition to the contract for legal services in connection with the Green 

Bay litigation and contracts with private firms for legal services in connection with 

various legal messes created by Gableman’s retention, Statutorily Designated 

Legislators have authorized further expenditures on legal services as evidenced by 

several subsequent agreements.   

a. A September 11, 2025, letter memorializes the agreement 

between the Legislature, Defendant Vos (in his official capacity as the Speaker 

of the Assembly), Defendant LeMahieu (in his official capacity as Majority 

Leader of the Senate), and the law firm Cramer Multhauf LLP in connection 
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with its representation of the Legislature in Bothfeld v. WEC, No. 2025CV2432 

(Wis. Cir. Ct. Dane Cnty.).  

b. An August 29, 2025, letter from Eimer Stahl to Defendant 

Wisconsin State Legislature (agreed to and accepted on behalf of the Wisconsin 

State Assembly by Defendant Robin Vos on September 2, 2025) memorializes 

an agreement by that firm to represent the Legislature as a defendant in Dunn 

v. Public Service Commission of Wisconsin, No. 2025CV2797 (Wis. Cir. Ct. 

Dane Cnty.).  

c. An April 21, 2025, letter from Eimer Stahl to the Legislature 

(agreed to on behalf of the “Wisconsin Legislature” by Defendant Vos, in his 

official capacity as Speaker of the Assembly, on April 28, 2025) is not limited 

to any specific matter, but rather engages the firm’s services “in connection 

with … all current and future matters in which you wish to use our services.”  

106. On information and belief, these are not the only open retention 

agreements that the Statutorily Designated Legislators and/or Legislative Clients 

have with private law firms. Public records show that the Legislature, Assembly, 

and/or Senate have been making recent payments to additional law firms.   

CLAIMS FOR RELIEF 
 

COUNT I  
The Statutory Scheme Violates the Public Purpose Doctrine  

when Statutorily Designated Legislators Retain Private Lawyers 
to Duplicate DOJ’s Litigation Efforts in the Same Case 

(Declaratory and Injunctive Relief Requested) 

107. Plaintiffs reallege all paragraphs above as if fully set forth herein. 
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108. The Wisconsin Constitution prohibits expenditures of public funds for 

any purpose that is not a public one. 

109. In several instances, including those outlined in paragraphs 67–76 

above, Statutorily Designated Legislators have authorized expenditure of public 

funds on private counsel to engage in litigation that lacks a public purpose because 

private counsel’s  involvement in the litigation is duplicative of legal services for 

which the public already is paying through appropriations to DOJ. 

110. Such spending is invalid under the Wisconsin Constitution’s public 

purpose doctrine. 

111. Insofar as such spending is authorized by the Statutory Scheme, those 

statutory provisions as applied to this category of cases violate the Wisconsin 

Constitution. 

112. It follows that additional taxpayer funds needlessly spent on private 

counsel to provide legal services duplicative of those already being provided at 

taxpayer expense by DOJ have been unlawfully appropriated.  

113. Where an appropriation is invalid under law, DOA lacks authority to 

issue payments executing that unlawful appropriation. 

COUNT II  
The Statutory Scheme Violates the Public Purpose Doctrine  

when Statutorily Designated Legislators Retain Private Lawyers to 
Represent Primarily Private, Partisan, and/or Political Interests 

(Declaratory and Injunctive Relief Requested) 

114. Plaintiffs reallege all paragraphs above as if fully set forth herein. 

115. The Wisconsin Constitution prohibits expenditures of public funds for 

any purpose that is not a public one. 
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116. In several instances, including those outlined in paragraphs 77–102 

above, Statutorily Designated Legislators have authorized expenditure of public 

funds on private counsel to engage in litigation that lacks a public purpose because 

private counsel’s involvement furthers primarily private, partisan, and/or political 

interests. 

117. Such spending is invalid under the Wisconsin Constitution’s public 

purpose doctrine. 

118. Insofar as such spending is authorized by the Statutory Scheme, those 

statutory provisions as applied to this category of cases violate the Wisconsin 

Constitution. 

119. It follows that taxpayer funds needlessly spent on private counsel to 

provide legal services that furthers primarily private, partisan, and/or political 

interests have been unlawfully appropriated.  

120. Where an appropriation is invalid under law, DOA lacks authority to 

issue payments executing that unlawful appropriation. 

COUNT III 
The Statutory Scheme Violates Articles IV and VIII of the  

Wisconsin Constitution by Enabling Statutorily Designated Legislators To 
Expend Taxpayer Funds on Private Counsel without Obeying the 

Constitutional Constraints on Appropriating Public Monies 
(Declaratory and Injunctive Relief Requested) 

121. Plaintiffs reallege all paragraphs above as if fully set forth herein. 

122. Article IV grants the Senate and the Assembly the legislative power—

the power to enact laws. Wis. Const. art. IV, §§ 1, 17.  
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123. Article IV further requires that laws may only be enacted “by bill” and 

that no law may be in force “until published.” Id. § 17(1). 

124. Article VIII, Section 2 provides that no money may be paid by the State 

Treasury unless by an “appropriation by law.” Wis. Const. art. VIII, § 2. 

125. Together, these provisions grant the Legislature broad power to 

appropriate public funds and concomitantly constrain that power. 

126. The Statutory Scheme purports to authorize the expenditure of public 

funds on private counsel to represent the Legislative Clients at the “sole discretion” 

of the Statutorily Designated Legislators, “with the cost of representation paid from 

the appropriation” under Section 20.765(1)(a) or (b). Wis. Stat. § 13.124.  

127. Due to Section 13.365’s provisions that each of the three legislative 

organization committees “may obtain” non-DOJ counsel “with the cost of 

representation paid from” the Legislature’s sum-sufficient appropriation under 

Section 20.765(1)(a) or (b) in any action involving a constitutional challenge to a 

Wisconsin law or action involving the “construction or validity of a statute” (virtually 

any case in federal or state court), each of the three legislative organization 

committees is authorized to intervene in litigation on behalf of their corresponding 

body: the Assembly, the Senate, or in the case of JCLO, the Legislature in its entirety. 

128. Insofar as the Statutory Scheme authorizes such spending on private 

counsel without approval by both houses of the Wisconsin State Legislature and 

presentment to the Governor, those provisions violate the Wisconsin Constitution. 
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129. Absent bicameralism, presentment, and publication, a legislative 

decision to expend taxpayer funds is not an “appropriation by law” and is therefore 

invalid under the Wisconsin Constitution. Wis. Const. art. VIII, § 2.  

130. Where an appropriation is invalid under law, DOA lacks authority to 

issue payments executing that unlawful appropriation. 

COUNT IV  
The Statutory Scheme Violates Article V of the  

Wisconsin Constitution by Evading the Governor’s Authority  
To Veto Appropriations Bills in Whole or in Part  
(Declaratory and Injunctive Relief Requested) 

131. Plaintiffs reallege all paragraphs above as if fully set forth herein. 

132. The Wisconsin Constitution requires that all appropriations of public 

funds be duly authorized by law.  

133. Article V provides that “[e]very bill which shall have passed the 

legislature shall, before it becomes a law, be presented to the governor” and that 

“Appropriation bills may be approved in whole or in part by the governor, and the 

part approved shall become law.” Wis. Const. art. V, § 10(1)(a)–(b).  

134. The Statutory Scheme purports to authorize the expenditure of public 

funds on private counsel to represent Legislative Clients, at the “sole discretion” of 

Statutorily Designated Legislators, “with the cost of representation paid from the 

appropriation” under Wis. Stat. § 20.765(1)(a) or (b). Wis. Stat. § 13.124.  

135. Insofar as the Statutory Scheme authorizes such spending on private 

counsel without approval by both houses of the Wisconsin State Legislature and 

presentment to the Governor, those provisions violate the Wisconsin Constitution and 

evade the Governor’s partial-veto authority over appropriations measures. 
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136. Absent bicameralism and presentment, including survival of the 

Governor’s partial-veto authority, a legislative decision to expend taxpayer funds is 

not an “appropriation by law” and is therefore invalid under the Wisconsin 

Constitution. Wis. Const. art. VIII, § 2.  

137. Where an appropriation is invalid under law, DOA lacks authority to 

issue payments executing that unlawful appropriation. 

COUNT V 
The Statutory Scheme Violates the Wisconsin Constitution’s  

Separation of Powers by Purporting To Authorize Statutorily Designated 
Legislators To Usurp the Executive Branch’s  

Core Power To Represent the State in Litigation 
(Declaratory and Injunctive Relief Requested) 

138. Plaintiffs reallege all paragraphs above as if fully set forth herein. 

139. Executing the laws of the State of Wisconsin, including by representing 

the State of Wisconsin in litigation and defending the constitutionality of challenged 

statutes, is an executive power—not a legislative one. No Legislative Client can 

constitutionally interfere with the exercise of that power, other than in those narrow 

circumstances where the Legislature has a genuine institutional interest and where 

that interest is not adequately represented by other State litigants and their lawyers 

at DOJ.  

140. The Statutory Scheme purports to authorize representation and/or 

litigation that unduly burdens and substantially interferes with the executive 

branch’s function. 
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141. The Statutory Scheme intrudes upon the executive branch’s power and 

therefore violates the separation of powers under the Wisconsin Constitution in 

certain categories of cases.  

142. It follows that taxpayer funds have been unlawfully appropriated, 

including as alleged in paragraphs 69–78 and 80–92 above.  

143. Where an appropriation is invalid under law, DOA lacks authority to 

issue payments executing that unlawful appropriation. 

COUNT VI  
The Statutory Scheme Violates the Wisconsin Constitution’s  

Separation of Powers by Purporting To Authorize Statutorily Designated 
Leaders To Intrude upon Core Judicial Power  
(Declaratory and Injunctive Relief Requested) 

144. Plaintiffs reallege all paragraphs above as if fully set forth herein. 

145. The Wisconsin Supreme Court has rulemaking authority under Wis. 

Stat. § 751.12 and under its administrative authority over all courts conferred by 

Article VII, Section 3 of the Wisconsin Constitution. 

146. In imposing a bespoke intervention statute, Wis. Stat. § (Rule) 

803.09(2m), the Legislature amended the existing Section (Rule) 803.09 to provide a 

limitless avenue by which it could intervene in ongoing litigation, regardless of 

whether it possessed any genuine institutional interest in that litigation.  

147. On numerous occasions, including as alleged in paragraphs 69–78 

above, the Legislature has asserted its power to intervene as a matter of right under 

Section 803.09(2m), without regard to the longstanding jurisprudence Wisconsin 

courts have routinely applied to would-be intervenors in trial and appellate courts 

alike. 
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148. In eroding the jurisprudential guardrails crafted by the Wisconsin 

Supreme Court to determine which would-be intervenors merit participation—

guardrails enacted pursuant to a power the Wisconsin Constitution bestows upon the 

Supreme Court—the Statutory Scheme intrudes upon the judicial branch’s core 

power to set rules governing the administration of justice and therefore violates the 

separation of powers under Wis. Const. art. VII, § 4(3). 

149. For this reason, expenditures on private counsel to intervene in 

litigation pursuant to Section (Rule) 803.09(2m) contravene the separation of powers.  

150. It follows that taxpayer funds to pay for private counsel in such cases 

have been unlawfully appropriated.  

151. Where an appropriation is invalid under law, DOA lacks authority to 

issue payments executing that unlawful appropriation. 

PRAYER FOR RELIEF 

WHEREFORE, judgment should be entered in favor of Plaintiffs, against 

Defendants, for one or more forms of relief or some combination thereof, as the Court 

deems just and proper: 

(a) An Order declaring that the Statutory Scheme complained of here violates the 
Wisconsin Constitution as applied to litigation where the Legislature, 
Assembly, or Senate unnecessarily retains private lawyers and litigates 
notwithstanding the adequacy of DOJ’s representation of the State’s interests 
in litigation in the same case;  

(b) An Order declaring that the Statutory Scheme complained of here violates the 
Wisconsin Constitution as applied to litigation where the Statutorily 
Designated Legislators retain private lawyers solely to further private, 
partisan, and/or political interests;  

(c) An Order declaring that the Statutory Scheme violates Articles IV and VIII of 
the Wisconsin Constitution by enabling the Statutorily Designated Legislators 
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to expend taxpayer funds without obeying the constitutional constraints 
applicable to appropriating public monies;  

(d) An Order declaring that the Statutory Scheme violates Article V of the 
Wisconsin Constitution by evading the Governor’s authority to veto 
appropriations bills in whole or in part;  

(e) An Order declaring that the Statutory Scheme violates the Wisconsin 
Constitution’s separation of powers by purporting to authorize the Statutorily 
Designated Legislators to usurp the Executive Branch’s core power to 
represent the State in litigation; 

(f) An Order declaring that the Statutory Scheme violates the Wisconsin 
Constitution’s separation of powers by purporting to authorize the Legislature, 
Assembly, or Senate to intrude upon a core judicial power;  

(g) An Order permanently enjoining all Defendants (or anyone who subsequently 
serves in the official capacities in which those Defendants are named here), 
other than the State of Wisconsin Department of Administration, from 
authorizing further expenditures of taxpayer funds for private counsel in 
circumstances inconsistent with any of these declaratory judgments;  

(h) An Order permanently enjoining the State of Wisconsin Department of 
Administration from processing payments inconsistent with any of these 
declaratory judgments;   

(i) Costs and fees to the maximum extent allowed by law; and  

(j) Any such other and further relief as this Court may deem just and proper. 

Dated: February 19, 2026. Respectfully submitted, 
 

By: Electronically signed by Jeffrey A. Mandell 
Jeffrey A. Mandell (SBN 1100406) 
Douglas M. Poland (SBN 1055189) 
Kacy C. Gurewitz (SBN 1118507) 
LAW FORWARD, INC. 
222 W. Washington Ave., Ste. 680 
Madison, Wisconsin 53703 
jmandell@lawforward.org  
dpoland@lawforward.org 
kgurewitz@lawforward.org 
608.283.9822 
 
Attorneys for Plaintiffs 
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