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INTRODUCTION 

Fusion voting is a simple concept with tremendous power to ameliorate problems besetting 

our democracy. Fusion allows political parties to cross-nominate the same candidate, who is then 

listed on separate ballot lines as each party’s nominee for an office. When the votes are counted, 

totals for each ballot line are reported and then the votes each candidate received on different ballot 

lines are aggregated to determine the winner. In practice, this is both more straightforward than it 

first appears and more potent than most people imagine.  

Consider a hypothetical election shortly after fusion is newly relegalized in Wisconsin.1 

Recognized-party status has been recently achieved by a novel moderate party, led by a coalition 

of Republicans, Democrats, and unaffiliated voters who no longer feel at home in their traditional 

parties, or who, in some cases, never had a party. That party—United Wisconsin—emphasizes 

support for the rule of law, “common sense” problem-solving, funding public schools, and protecting 

Wisconsin’s natural resources. United Wisconsin holds screening interviews with the two major-

party candidates running for both federal and state legislative seats. United Wisconsin has no interest 

in fielding candidates solely under its own label: Party leaders know that’s not viable, and they 

recognize that such candidates would risk acting as “spoilers,” drawing voters away from the major-

party candidate most compatible with United Wisconsin’s platform and thereby helping to elect the 

candidate least supportive of United Wisconsin’s core issues.  

In a congressional race, United Wisconsin decides to cross-nominate a centrist Democrat 

over a MAGA-affiliated Republican. Down ballot, it’s the reverse, as United Wisconsin cross-

nominates a moderate Republican in a state senate contest against a Democrat whom the screening 

committee found insufficiently attentive to United Wisconsin’s core issues. On Election Day, United 

Wisconsin sends this final message, urging voters to participate in the congressional race: 

United Wisconsin has evaluated the Democratic and the Republican congressional 
candidates in our district, focusing on their commitments to bipartisanship, civility, 
practical problem-solving, and rule of law. We’re supporting Democrat Mia Olson. 

 
1 Example modeled on one in Dan Cantor, Fusion Voting, Fusion Parties: Escaping the Two-Party Doom Loop, 79 
Democracy: A Journal of Ideas (Winter 2026), https://democracyjournal.org/magazine/79/fusion-voting-fusion-
parties-escaping-the-two-party-doom-loop/.  
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On United Wisconsin’s core issues, Olson is the far better candidate. If you agree 
that these values are important, we urge you to cast your vote for Olson on the United 
Wisconsin line. It counts the same as a vote on a major party line, but it lets her 
know that these values matter to you. 

At the end of Election Day, the vote count looks like this:  

Candidate Party Percentage of votes cast 
Olson Democratic 45.9% 
Smith Republican 48.2% 
Olson United Wisconsin 4.9% 
Leopold Green 0.4% 
Galt Libertarian 0.6% 

The final tally shows the following effective result:  

Candidate Party Total percentage  
Olson Democratic + 

United Wisconsin 
50.8% 

Smith Republican 48.2% 
Leopold Green 0.4% 
Galt Libertarian 0.6% 

In the straight-up Democratic vs. Republican contest, Olson is losing by nearly 3 percent, but with 

the votes cast for her on the United Wisconsin line, she wins. That is fusion voting in action. United 

Wisconsin will claim, with merit, to have helped her over the finish line. No doubt Olson will be 

more attentive to her “home” party, but if she’s a competent politician, she won’t ignore the 

priorities of the moderates and centrists in the United Wisconsin Party. If she does, United 

Wisconsin, and its key bloc of voters, might cross-nominate her opponent in the next election. 

Fundamentally, fusion offers the opportunity to create meaningful new political identities. 

It allows voters of all ideological stripes to vote for their values without having to support a rival 

or opposing party with a mostly intolerable program. This psychological distance is crucial; it 

dramatically weakens the grip that negative partisanship currently holds over our electoral choices. 

It allows a voter to convey: “I’m voting for Olson, but I’m also sending a clear message that I’m 

a United Wisconsin voter and I expect her to govern in a way that represents me, too.” 

While fusion voting is unfamiliar in our contemporary politics, it is not unprecedented. 

Fusion voting has a rich historical pedigree and was a significant political practice that helped 

shape Wisconsin from the time of statehood. But in 1897, the Wisconsin Legislature banned fusion 
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voting. The fusion ban is a relic of 19th-Century partisan politics, enacted to stunt the growth of 

small parties and limit electoral competition. The ban eliminated a core mechanism of democratic 

participation, with both the aim and the effect of suppressing multi-party electoral association and 

consolidating power in a political duopoly that, with the fusion ban’s help, persists to this day.  

The fusion ban’s effects are clear and severe. It denies new, niche, and minor parties—like 

Plaintiff United Wisconsin—the only historically effective means of translating popularity into 

political influence and thereby precludes such parties from sowing the seeds of future growth. At 

the same time, it forces voters—like Plaintiffs Kristine G. Andrews, David G. Deininger, David J. 

Mahoney, Lee Rasch, and Dale W. Schultz—into an untenable choice: abandon their ideals to vote 

for a viable candidate on the ballot line of a party they don’t support, or, by aligning with their 

preferred third political party, forfeit any meaningful say in choosing who governs (and potentially 

help elect their least-preferred candidate). The result is a structural inequality that harms all voters 

and political parties outside of the dominant duopoly.  

The political system resulting from the fusion ban is irreconcilable with the Wisconsin 

Constitution’s fundamental principles of free government (Wis. Const. art. I, § 22); the right to 

equal, effective opportunity to participate in the electoral process (id., art. I, § 1); and the rights to 

speak and associate freely in service of electoral goals (id., art. I, §§ 3–4). These guarantees, rooted 

in the State’s founding principles and reinforced by its unique history of coalition politics, require 

subjecting the fusion ban to meaningful scrutiny, which the ban cannot survive.  

Plaintiffs are entitled to summary judgment. There are no genuine disputes of material fact 

here. The State cannot substantiate any compelling interest, nor can it show that a categorical ban 

on fusion is necessary to achieve a legitimate goal. Instead, the fusion ban imposes broad, 

discriminatory burdens to serve what are, at best, baseless, speculative concerns. The fusion ban 

codified in Wis. Stat. § 8.15(7) violates the Wisconsin Constitution. It must be invalidated.  

LEGAL STANDARD 

“Summary judgment is appropriate where there is no genuine dispute of material fact and 

the moving party is entitled to judgment as a matter of law.” Wis. State Legislature v. DPI, 2025 
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WI 27, ¶15, 416 Wis. 2d 611, 22 N.W.3d 932 (quoted source omitted). Where a complaint asserts 

a cognizable legal claim, the court is to “examine the moving party’s affidavits to determine 

whether they establish a prima facie case for summary judgment.” Murphy v. Columbus McKinnon 

Corp., 2022 WI 109, ¶42, 405 Wis. 2d 157, 982 N.W.2d 898 (quoted source omitted). “A party 

opposing summary judgment may not rest upon the mere allegations or denials of the pleadings 

but instead, through affidavits or otherwise, must set forth specific facts showing that there is a 

genuine issue for trial.” Andruss v. Divine Savior Healthcare Inc., 2022 WI 27, ¶23, 401 Wis. 2d 

368, 973 N.W.2d 435 (quoted source omitted). “Any factual dispute will not necessarily preclude 

summary judgment, only disputes of material fact will do so.” Murphy, 2022 WI 109, ¶42.  

ARGUMENT 

Wisconsin’s ban on fusion voting violates Plaintiffs’ rights. There is no genuine dispute of 

material fact in this case: the reality of Plaintiffs’ injuries, the historical record underlying the 

fusion ban, and the reality of minor parties (and voters’) inability to meaningfully participate in 

the political process are undeniable. Plaintiffs are entitled to summary judgment on their claims 

under the Wisconsin Constitution.  

I. Plaintiffs are entitled to relief under Wisconsin Constitution article I, section 22.  

Wisconsin’s fusion-voting ban violates the constitutional guarantee that Wisconsin will 

forever maintain a “free government,” through “frequent recurrence to fundamental principles.” 

Wis. Const. art. I, § 22. This provision, enshrined in the Declaration of Rights, “establishes 

limitations or restrictions on state action.” Jacobs v. Major, 139 Wis. 2d 492, 507, 407 N.W.2d 

832 (1987). This Court should enforce this foundational promise and strike down the fusion ban. 

A. Article I, section 22 guarantees judicially enforceable rights.  

 The free-government guarantee imposes limitations both wide and deep. It establishes “an 

‘implied inhibition’ against governmental action,” with that inhibition sweeping so broadly as to 

require that “any legislative scheme must be in compliance.” Id. at 508–09 (quoting State ex rel. 

Milwaukee Med. Coll. v. Chittenden, 127 Wis. 468, 521, 107 N.W. 500 (1906)). And it is equally 

deep, enshrined in the Declaration of Rights because “the fathers of the Constitution foresaw the 
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likelihood and danger of the security of personal rights, which the fundamental law was intended 

to firmly entrench with the judiciary as its efficient defender, being jeopardized at times by 

excessive regulation of the ordinary affairs of life, and with that in view incorporated in the 

fundamental law at section 22, art. 1, that admonition so full of meaning.” State v. Redmon, 134 

Wis. 89, 102, 114 N.W. 137 (1907).  

Our Supreme Court has recognized that “the declared purposes of the Constitution are 

among the most valuable restraints upon legislative authority, and should be given all the force 

which they were intended to have.” Chittenden, 127 Wis. at 520–21 (citing State ex rel. Zillmer v. 

Kreutzberg, 114 Wis. 530, 90 N.W. 1098 (1902); State ex rel. Kellogg v. Currens, 111 Wis. 431, 

87 N. W. 561 (1901)). The Court has been emphatic that none of those “declared purposes” can 

be dismissed as “mere embellishments”; “meaningless, glittering generalities”; or “high-sounding 

phrases, signifying nothing in particular.” Id. at 520 (internal quotation marks omitted).  

These “declared purposes” are enmeshed with our state constitution’s distinct history. The 

Wisconsin “constitution and the federal, although similar in many respects and in some instances 

identically worded, nevertheless are very different documents” with “a different purpose and 

emphasis.” Nathan S. Heffernan, The New Federalism, speech to the Madison Literary Club, at 19 

(Nov. 10, 1980).2 Our Supreme Court has recognized as much, holding that, in the Wisconsin 

Constitution, “preservation of liberty is given precedence over the establishment of government.” 

Kreutzberg, 114 Wis. at 532; accord, e.g., Ekern v. McGovern, 154 Wis. 157, 254, 142 N.W. 595 

(1913) (quoting Wis. Const. art. I, § 22) (“When it came to forming our state Constitution, it was 

supposed that the safety of human rights was sufficiently provided for by the general declaration 

and the detail[ed] provisions associated therewith, emphasized by the significant admonishment 

as to the importance of ‘a frequent recurrence to fundamental principles.’”).3  

Laws that conflict with the state constitution’s “declared purposes”— including article I, 

section 22—are “forbidden by the constitution, and must be denied efficacy by the courts.” 
 

2 A copy of Justice Heffernan’s speech is attached as Exhibit A to the Declaration of Jeffrey A. Mandell.  
3 Overruled on unrelated grounds in Boerschinger v. Elkay Enters., Inc., 26 Wis. 2d 102, 132 N.W.2d 258 (1965). 
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Kreutzberg, 114 Wis. at 533. The constitution establishes “no more important … principle[] than 

the one that private rights should be guarded, so far as feasible, beyond even the possibility of 

arbitrary unjust interference.” Ekern, 154 Wis. at 262. It follows that Wisconsin courts “should 

construe all legislative acts in light of the state constitution as a document intended to limit state 

intrusion into personal freedom rather than to balance personal freedom against state rights.” 

Junaid H. Chida, Rediscovering the Wisconsin Constitution: Presentation of Constitutional 

Questions in State Courts, 1983 Wis. L. Rev. 483, 486. And our courts have done so. “The 

Wisconsin Supreme Court’s traditional emphasis on the state constitution as an independent source 

of protection of the individual against government can be discerned in a wide range of different 

subject matters.” Id. at 487.  

“Established Wisconsin constitutional law has reached the conclusion that all of the 

specific provisions of the Declaration of Rights are to be construed in light of the preamble’s 

pronouncement that the primary purpose of the Wisconsin Constitution is not to create a 

government, but to secure and preserve pre-existing liberties.” Heffernan, supra, at 21. Article I, 

section 22 is a key piece in the Wisconsin Constitution’s design as a protector of individual liberty 

and “has been interpreted to signify that the court should accord broad protection to civil liberties, 

and that it should read into the textual commitment to fundamental rights a constant evolution, in 

keeping with society’s changing ideas of human dignity.” Chida, 1983 Wis. L. Rev. at 486 (citing 

Heffernan, supra, at 22–23); see also, e.g., Borgnis v. Falk Co., 147 Wis. 327, 349–50, 133 N.W. 

209 (1911).  

In addition, article I, section 22 embodies what is now known as the “democracy principle.” 

It exemplifies one of the ways in which state constitutions “provide a stronger foundation for 

protecting democracy than their federal counterpart. In text, history, and structure alike, they 

privilege ‘rule by the people,’ and especially rule by popular majorities.” Jessica Bulman-Pozen 

& Miriam Seifter, The Democracy Principle in State Constitutions, 119 Mich. L. Rev. 859, 861 
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(2021).4 “[P]recisely because they are committed to popular majority rule, state constitutions can 

help counter antidemocratic behavior.” Id. State constitutions also “prevent legislative favoritism.” 

Id. at 862. This is another way that the Wisconsin Supreme Court has applied article I, section 22. 

See, e.g., State ex rel. Hickey v. Levitan, 190 Wis. 646, 666, 201 N.W. 111 (1926) (relying on art. 

I, § 22 in striking down a statute that regulated certain types of produce dealers differently); 

Bonnett v. Vallier, 136 Wis. 193, 202–03, 116 N.W. 885 (1908) (citing Marbury v. Madison, 5 

U.S. (1 Cranch) 137 (1803)) (“[W]hen the boundary [of constitutional authority of the Legislature] 

has been plainly passed, the duty of the court to repel the encroachment and so uphold the 

Constitution is absolute. It has no discretion in the matter.”).5  

B. Laws implicating “fundamental principles” are subject to strict scrutiny under 
article I, section 22. 

Wisconsin case law invoking article I, section 22 has not clearly prescribed the governing 

legal standard applied to laws alleged to exceed constitutional “limitations or restrictions on state 

action.” Jacobs, 139 Wis. 2d at 507. But the courts have emphasized the importance of the 

judiciary’s duty to police those limitations. As our Supreme Court has lamented, legislators 

“sometimes, it seems, lose sight of the fact that there are such restraints, and so it becomes 

 
4 As outlined by Professors Bulman-Pozen and Seifter, the democracy principle stands on three primary principles:  

First, popular sovereignty is the animating, fundamental principle of state constitutions. From the 
very beginning, these constitutions have proclaimed that all government power resides in the people, 
and they have regularly refined and expanded channels for unmediated expressions of popular 
sovereignty. Second, state constitutions widely understand the people to be a body that governs 
through majority rule. With respect to constitutional adoption and amendment, as well as both direct 
democracy and voting for representative institutions, state constitutions treat the majority as the best 
approximation of the people and indicate that the preference of the majority is to prevail in the face 
of political disagreement. Third, state constitutions embrace a distinctive vision of political equality. 
These constitutions propose that all members of the political community share in the power to 
influence government and further seek to foreclose forms of special treatment by government, 
understanding equality as both a necessary input and output of political institutions. 

Id. at 864.  
5 Accord, e.g., N.C. State Conf. of NAACP v. Moore, 876 S.E.2d 513, ¶24 (N.C. 2022) (“The North Carolina 
Constitution itself provides guidance to this Court when we are called upon to interpret constitutional provisions 
protecting the people of North Carolina’s fundamental rights: ‘A frequent recurrence to fundamental principles is 
absolutely necessary to preserve the blessings of liberty.’ N.C. Const. art. I, § 35. This ‘solemn warning’ has long 
informed our interpretation of the ‘fundamental guaranties’ contained in our constitution’s Declaration of Rights. State 
v. Ballance, 51 S.E.2d 731, 733–34 (N.C. 1949). Thus, in examining plaintiff’s claim, we begin and end with the 
principles codified in numerous provisions of our constitution that function as the beating heart of North Carolina’s 
system of government: the principles of popular sovereignty and democratic self-rule.” (emphasis added)).  
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necessary for the courts in the performance of their constitutional duty to call that to mind. The 

[framers] foresaw that in writing into the Constitution those significant words” of article I, section 

22. Bonnett, 136 Wis. at 201. The Court cited “[t]he greatest constitutional lawyer of our country 

during its early history” for the axiom that “‘[t]he Constitution was made to guard the people 

against the dangers of good intentions’” voiced by officials who assume unwarranted power. Id. 

at 200 (quoting, without citation, Speech Delivered by Daniel Webster at Niblo’s Saloon, in New 

York, on 15th March, 1837, at 17 (Harper 1837)). In the same quoted speech, Webster warned—

in words particularly applicable here—against “men in all ages who mean to exercise power 

usefully; but who mean to exercise it. They mean to govern well; but they mean to govern. They 

promise to be kind masters; but they mean to be masters.” Speech Delivered by Daniel Webster at 

Niblo’s Saloon, supra, at 17. Of such men, Webster said: “They think there need be but little 

restraint upon themselves. Their notion of the public interest is apt to be quite closely connected 

with their own exercise of authority.” Id. (first sentence quoted in Bonnett, 136 Wis. at 201).  

When a Wisconsin court is called upon to enforce the state constitution’s “declared 

purposes,” Chittenden, 127 Wis. at 520, against a law that trespasses on those essential rights, it 

must ensure both that “the interests of the public generally, as distinguished from a particular class, 

require such interference” and that the law’s “means are reasonably necessary for the 

accomplishment of the purpose, and not unduly oppressive on individuals,” Kreutzberg, 114 Wis. 

at 539 (internal quotation marks omitted). This formulation preceded by three dozen years the U.S. 

Supreme Court’s first express recognition of the need to apply “more exacting judicial scrutiny” 

to legislation that “restricts political processes,” imposes “restrictions upon the right to vote,” 

creates “interferences with political organizations,” or “tends seriously to curtail the operation of 

those political processes ordinarily to be relied upon to protect minorities.” United States v. 

Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938). The Kreutzberg formulation nonetheless 

anticipated both key elements of the strict-scrutiny standard now familiarly “applied to statutes 

that restrict a fundamental right”: “the statute must be necessary to serving [a compelling state] 

interest; and the statute must be narrowly tailored toward furthering that compelling state interest.” 
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Mayo v. Wis. Injured Patients & Families Comp. Fund, 2018 WI 78, ¶28, 383 Wis. 2d 1, 914 

N.W.2d 678. Thus, binding precedent instructs this Court to vindicate article I, section 22 by 

applying strict scrutiny to laws that are alleged to impair “fundamental principles.”  

The U.S. Supreme Court’s denial of a federal constitutional challenge to Minnesota’s 

fusion ban is immaterial to Plaintiffs’ claims. “[S]tate courts can construe their state constitutions 

to comport with their own peculiar constitutional histories, provided, of course, that they do not 

grant rights that are less than the minimum mandated by the United States Constitution.” Chida, 

1983 Wis. L. Rev. at 501. In fact, the Wisconsin Supreme Court “has explained that it ‘will not be 

bound by the minimums which are imposed by the Supreme Court of the United States if it is the 

judgment of this court that the Constitution of Wisconsin and the laws of this state require that 

greater protection of citizens’ liberties ought to be afforded.’” State v. Forbush, 2011 WI 25, ¶70, 

332 Wis. 2d 620, 796 N.W.2d 741 (Abrahamson, C.J., concurring) (quoting State v. Doe, 78 Wis. 

2d 161, 172, 254 N.W.2d 210 (1977), and citing Wis. Const. art. I, § 22). Wisconsin’s judiciary 

“has not hesitated to protect the rights of citizens under its own constitution whether not the 

Supreme Court of the United States is willing or able to do so.” Heffernan, supra, at 15. The same 

should hold here. The conclusion, inescapable here, that fusion voting embodies a fundamental 

principle in Wisconsin triggers strict scrutiny under article I, section 22.  

C. Fusion voting is a manifestation of a “fundamental principle” of Wisconsin. 

“[C]ross-party coalition-building was a first principle of Wisconsin politics.” (Declaration 

of Lisa Disch, Exh. A [hereinafter “Disch rep.”] at 1; accord Declaration of Lisa Disch, Exh. B 

[hereinafter “Disch rebuttal”]at 3) Professor Lisa J. Disch concludes “that fusion—a term that in 

19th-Century Wisconsin encompassed alliances between political parties that took many different 

forms—helped put that principle into practice.” (Disch rep. at 4 (emphasis omitted)) This 

“coalitional principle goes back to the moment of statehood” and “reached its apotheosis in fusion 

nominations, until those were foreclosed in 1897 by legislation to achieve partisan protectionism.” 

(Id.)  
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The State concedes that Professor Disch’s “historical narrative” is “generally accurate.” 

(Mandell Decl., Exh. B (“Atkinson-Tahk rep.”) at 55) It acknowledges that Professor Disch “has 

marshaled an impressive array of primary sources documenting Wisconsin’s tradition of cross-

party alliances,” such that “her account … is richly detailed” and “offers a valuable contribution 

to the historical record.” (Id. at 55, 62) According to the State, Professor “Disch correctly describes 

Wisconsin’s long tradition of cross-party alliances and the timing of the 1897 statutory change.” 

(Id. at 55)  

It is uncontested that this long Wisconsin tradition began at “the moment of statehood” 

(Disch rep. at 4) and included fusion candidacies in at least 1850, 1851, 1853, 1873, 1878, 1886, 

1887, 1894, 1895, and 1896. (Plaintiffs’ Proposed Findings of Undisputed Material Fact in Support 

of Their Motion for Summary Judgment [hereinafter “PFOF”] ¶22) The tradition would have 

continued (Disch rebuttal at 26) but for the Wisconsin Legislature adopting a bill in 1897 to remove 

the nation’s only express statutory provision protecting fusion voting and replace it with a fusion 

ban. (Disch rep. at 30–31; Disch rebuttal at 23–26) As these examples illustrate, “[b]y the final 

third of the 19th Century, fusion nominations were ‘commonplace,’ and typically took the form of 

‘cooperation between a minor party and a major one,’ although major parties used them on 

occasion to lock out third-party challengers.” (PFOF ¶19) 

The absence of an express mention of fusion voting in the Wisconsin Constitution does not 

undermine its status as a fundamental principle. By requiring “frequent recurrence to fundamental 

principles,” article I, section 22’s wording differs from analogous provisions in some other states, 

which reference “fundamental principles of the constitution.” The omission of this limiting 

phrase—which was present in a draft provision proposed to, but rejected by, Wisconsin’s 1846 

constitutional convention6—broadens the scope of the fundamental principles encompassed by 

 
6 See The Convention of 1846, Milo M. Quaife ed., at 303 (Wis. Hist. Soc’y 1918). Notably, the maintenance of free 
government provision was not included in the constitution approved by the 1846 convention. See id. at 748–50. An 
alternate version was one of several provisions stricken from the draft. See id. at 373. But article I, section 22 was 
adopted in the 1848 constitution, and it has remained unchanged since. See The Attainment of Statehood, Milo M. 
Quaife ed., at 228–29, 334, 714 (Wis. Hist. Soc’y 1928).  
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article I, section 22. As one commentator has noted, Wisconsin, like Washington, “did not limit 

itself to returning to fundamental principles ‘of the constitution’ as did Massachusetts and New 

Hampshire.” Brian Snure, A Frequent Recurrence to Fundamental Principles: Individual Rights, 

Free Government, and the Washington State Constitution, 67 Wash. L. Rev. 669, 676 (1992).7 

D. Wisconsin’s fusion-voting ban cannot survive strict scrutiny.   

1. The experts’ only disputes are interpretive, not factual, and they are not material. 

The only real dispute between the experts is limited to characterizing the effects of adopting 

the secret ballot on the U.S. political system. While the State characterizes this change as a stark 

moment of “profound institutional discontinuity” (Atkinson-Tahk rep. at 8–9), the historical record 

shows that U.S. states modified Australian ballot reforms to “provide[] for continuity in function” 

(Disch rep. at 12). As Professor Disch explains in rebuttal:  

Together, the U.S.-specific adaptations, the provision for party nominations, and the 
innovations in ballot design “represented legislative efforts to retain some of the familiar, 
partisan features of the old ballot system while providing the secret and official 
characteristics of the new.” These features of the Australian reform further undermine the 
Atkinson-Tahk report’s assertion that electoral reform created “profound” institutional 
discontinuities with the pre-reform voting system.  

(Disch rebuttal at 13 (first quoting Peter H. Argersinger, “A Place on the Ballot”: Fusion Politics 

and Antifusion Laws, 85 The Am. Hist. Rev. 287, 291 (Apr. 1980), second quoting Atkinson-Tahk 

rep. at 9)) Most revealingly, Professor Disch demonstrates that the fusion ban “became possible as 

state legislatures implemented Australian electoral reform but was not practically necessary to 

accomplish that task.” (PFOF ¶37)  

 Underscoring that the fusion ban was an optional supplement to Australian-style electoral 

reform, “the historical record clearly demonstrates that” none of the players at the time “imagined 

that Australian-style electoral reform could be used to eliminate fusion.” (PFOF ¶43)) In fact, 

Wisconsin adopted secret balloting and a state-administered ballot while continuing to utilize 

fusion voting. Here is the relevant chronology of electoral changes:  

 
7 The Washington Constitution provides that: “A frequent recurrence to fundamental principles is essential to the 
security of individual right and the perpetuity of free government.” Wash. Const., art. I, § 32.  
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• In 1887, Wisconsin adopted voting by secret ballot for elections in cities with 
populations exceeding 50,000. 1887 Wis. Laws, ch. 350, § 1.8  

• In 1889, Wisconsin adopted broader Australian-style reforms across the state, except 
in certain local elections. 1889 Wis. Laws, ch. 248. This law included the production 
of one, official ballot including all candidates, to be listed in office-block format. See 
id. §§ 2, 17.  

• In 1891, Wisconsin amended the 1889 statute, switching from the office-block format 
to the party column format and adding an express protection for fusion nominations by 
specifying that a candidate nominated by more than one political party would have their 
name listed more than once on the ballot. 1891 Wis. Laws, ch. 379, § 13. 

• In 1893, the Legislature extended Australian-style reforms to Milwaukee. 1893 Wis. 
Laws, ch. 288, § 127. Section 28 of the new law “preserved the protection for double-
listing, adding one comma and an additional clause,” which “protected voters who 
voted for a fusion candidate in more than one party column from having their ballot 
disqualified.” (Disch rebuttal at 24–25) 

• In each of 1894, 1895, and 1896, Wisconsin’s official, state-prepared ballots included 
fusion nominations where individual candidates were listed more than once on the 
ballot because they had been nominated by multiple parties. (See Disch rep. at 29–30 
& Appendices B–D) 

• In 1897, with Republicans having regained overwhelming control of the Legislature, 
Wisconsin adopted a new law with numerous regulations of state-produced ballots. 
1897 Wis. Laws, ch. 348. Buried deep in § 2 was “‘an independent proposition,’ 
unrelated to the rest of Chapter 348” that banned fusion voting. (Disch rep. at 33 
(quoting Fusion and the Secret Ballot, Wis. State J., Aug. 25, 1897, at 2)) 

This chronology—and especially the numerous incidences of fusion after adoption of Australian-

style reform in Wisconsin law—renders incoherent the State’s insistence that 19th-Century 

“‘fusion’ is an anachronism when compared to modern election law.” (Atkinson-Tahk rep. at 2)  

Without disputing any of the historical facts, the State’s experts insist that “[t]he ‘fusion’ 

of the nineteenth century operated under a system of party-printed tickets and public voting that 

bears little resemblance to the modern state-printed and secret ballot system.” (Id. at 3–4) Their 

characterization of the fusion ban as “part of a broader shift toward state-administered elections” 

(id. at 4) similarly lacks any factual support. Both statements ignore the political context in which 

 
8 Some historians do not consider this an Australian-style ballot reform because the parties continued producing their 
own ballots, which voters selected among in a private room prior to privately cast their votes. (Disch rebuttal at 23)  
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fusion bans arose, despite Argersinger’s landmark historical study (repeatedly cited by the State’s 

experts) warning against this exact error. (See Disch rebuttal at 15–19 & n.104) 

The State’s attempt to minimize fusion voting by labeling it “a question of ballot 

formatting” (Atkinson-Tahk rep. at 29) is “manipulated and cherry-picked to achieve a legal end,” 

as well as both “ahistorical” and “presentist.” (Declaration of Expert Lisa Disch, Exh. B 

[hereinafter “Disch rebuttal”] at 2, 4, 30 (internal quotation marks omitted))9 It also lacks sufficient 

focus on Wisconsin’s unique history.10 As far as discerning Wisconsin’s “fundamental principles,” 

Wis. Const. art. I, § 22, the State’s report neither sheds light on nor impairs Professor Disch’s 

conclusion that fusion qualifies as such a principle. 

2. Wisconsin’s fusion ban is neither necessary to serving a compelling State interest 
nor narrowly tailored toward such an interest.  

 “[A]ny legislative scheme must be in compliance” with the Wisconsin Constitution. 

Jacobs, 139 Wis. 2d at 508–09. Laws contravening the state constitution—including “section 22, 

art. 1, that admonition so full of meaning,” Redmon, 134 Wis. at 102—are “forbidden by the 

constitution, and must be denied efficacy by the courts.” Kreutzberg, 114 Wis. at 533. As 

illustrated above, to discharge its obligation to enforce article I, section 22, this Court must evaluate 

laws that infringe a fundamental principle under strict scrutiny.  

The State cannot survive strict scrutiny merely by invoking abstract interests. The standard 

here requires proof that the fusion ban advances a compelling State interest and that the means 

 
9 Compare the State’s claim that “[t]he historical record shows only that private parties will coordinate when the state 
plays zero role in administering the ballot—a condition that no longer exists” (Atkinson-Tahk rep. at 11) with the 
admission that some of the conduct the Disch report documents “from the 1840s through the 1870s … implicates what 
we now call a fusion ballot” (id. at 57) This admission contradicts the sweeping claim made earlier in the report—
without even acknowledging the extensive fusion in the 1880s and 1890s.  

Similarly, the State’s report asserts that “[t]he decision of minor parties to ‘fuse’ in [the 19th-Century] era was 
frequently driven by the leverage of machine politics and the necessity of vote-trading in a non-secret environment. 
Modern fusion voting by contrast, relies on the private, expressive choice of individual voters in a secret booth.” (Id. 
at 11) But this assertion is irreconcilable with the documented proliferation of fusion candidates in the 1890s, once 
Wisconsin had implemented secret voting.  
10 To give just one example (of several), consider the assertion that, “[p]rior to the introduction of the Australian ballot 
in the late 19th and early 20th century, voters in the United States each cast their votes by voice (viva voce) or provided 
their own ballots.” (Id. at 7) At a very high level of generality, this may be accurate. But Wisconsin has required voting 
by paper ballot since statehood, decades before adopting Australian-style reforms. Wis. Const. art. III, § 3 (1848).  
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chosen are tailored to achieve those interests without unnecessarily burdening fundamental rights. 

Wisconsin’s fusion ban cannot satisfy this standard. 

First, the State’s experts do little more than gesture vaguely at abstractions asserted as 

interests—principally prevention of voter confusion, ballot integrity, administrative order, and 

preservation of party coherence. While those concepts may be valuable, strict scrutiny demands 

more: evidence that one or more is a compelling state interest and is being served by the ban. 

Moreover, the evidentiary record undermines any implication that fusion voting threatens these 

asserted interests that the fusion ban must be “necessary to serving[.]” Mayo, 2018 WI 78, ¶28. 

(Disch rebuttal at 27; Declaration of Barry Burden, Exh. A [hereinafter “Burden rep.”]at 7–10; 

Declaration of Barry Burden, Exh. B [hereinafter “Burden rebuttal”]at 4, 7, 11) Consider:  

• The undisputed evidence shows that fusion historically operated in Wisconsin without 
generating voter confusion, and continues to function in other jurisdictions without 
fueling outbreaks of voter misunderstanding. Peer-reviewed studies demonstrate that 
voters can understand ballots reflecting cross-nominations and that such ballots can be 
designed to clearly communicate the relevant information. (Burden rep. at 7–11; 
Burden rebuttal at 2–5) The State has no historical evidence that fusion confused 
Wisconsin voters in the past, nor does it offer contemporary evidence that reintroducing 
fusion would do so now. Speculation about confusion does not a compelling interest 
make, particularly here, where it is contradicted by evidence. 

• The State fares no better in relying on generalized assertions about ballot integrity and 
administrative order. Modern election administration already accommodates complex 
ballots, multiple candidates, and numerous party designations. (PFOF ¶57) The record 
reflects that any administrative concerns associated with fusion are manageable 
through existing regulatory and management tools. (PFOF ¶61) The State identifies no 
evidence that fusion produces systemic manipulation or deception, while Plaintiffs’ 
unrebutted evidence shows such risks are, at worst, minimal and controllable.  

• Nor does the State have a meaningful, much less compelling, interest in ensuring 
political parties convey coherent messages to voters. It is fundamentally not the role of 
government to ensure this for political parties—and a state interest cannot be justified 
by assuming that voters are so easily tricked. Wash. State Grange v. Wash. State Repub. 
Party, 552 U.S. 442, 454 (2008) (rejecting state’s “sheer speculation” about voter 
confusion regarding party labels); see also State ex rel. Two Unnamed Petitioners v. 
Peterson, 2015 WI 85, ¶45, 363 Wis. 2d 1, 866 N.W.2d 165 (“the right of citizens to 
… use information to reach consensus is a precondition of enlightened self-
government”) (quoting Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 339 
(2010)). At most, even if this were a valid state interest, the fusion ban is ill-suited to 
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serve it because the evidence shows—as discussed above—that cross-nominations do 
not confuse voters. (PFOF ¶¶55, 56, 60) 

Without a substantiated, compelling State interest for which Wisconsin’s fusion ban provides 

essential support, strict scrutiny under article I, section 22 is fatal.  

Second, even if the State could assert a compelling interest, the fusion ban is not narrowly 

tailored. A narrowly tailored law would address identified risks through calibrated means—for 

example, by regulating ballot format, requiring clear labeling of party nominations, limiting 

duplicative listings in ways that ensure clarity for voters, or addressing specific concerns such as 

“sore loser” candidacies through targeted provisions. Wisconsin already employs detailed ballot-

design and election-administration rules capable of addressing these concerns. (PFOF ¶59) The 

State’s decision to instead impose a blanket prohibition on fusion demonstrates that it did not 

pursue less restrictive alternatives, but rather, chose the most restrictive means available: total 

elimination of the practice. Under strict scrutiny, that overbreadth is dispositive. 

Acting absent evidence—as occurred when the Legislature enacted the fusion ban—is 

inimical with tailoring. The Wisconsin courts have repeatedly so concluded. See, e.g., Monroe 

Cnty. Dep’t of Human Servs. v. Kelli B., 2004 WI 48, ¶¶26–30, 271 Wis. 2d 51, 678 N.W.2d 831 

(statute allowing termination of parental rights for incest victim not narrowly tailored because it 

was based on assumptions “not support[ed]” by the record that victim had a choice in her abuse); 

Wren v. Columbia St. Mary’s Hosp. Milwaukee, 2025 WI App 22, ¶¶34, 39, 415 Wis. 2d 758, 19 

N.W.3d 614, rev’d on unrelated grounds, 2026 WI 11, _ Wis. 2d _, _ N.W.3d _ (statute 

immunizing health providers during COVID-19 emergency was not narrowly tailored in the 

absence of textual “nexus to the state of emergency”); State v. Crute, 2015 WI App 15, ¶24, 360 

Wis. 2d 429, 860 N.W.2d 284 (statute requiring permit not narrowly tailored because it failed to 

specify circumstantial condition that would trigger it). Nor are Wisconsin courts alone; the same 

principle was applied to strike down a prohibition on fusion voting in Pennsylvania local elections. 

Reform Party v. Allegheny Cnty. Dep’t of Elections, 174 F.3d 305, 312–18 (3d Cir. 1999) (en banc) 
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(Pennsylvania law prohibiting minor-party from cross-nominating candidates in local elections 

fails under strict scrutiny and also under intermediate scrutiny). 

In sum, the fusion ban rests on conjectural interests that are not compelling on this 

evidentiary record and employs a blunt, categorical prohibition that is not tailored at all, much less 

narrowly. Because it cannot satisfy strict scrutiny as required by article I, section 22, the fusion 

ban “must be denied efficacy by the courts.” Kreutzberg, 114 Wis. at 533. 

II. Plaintiffs are entitled to relief under Wisconsin Constitution article I, section 1. 

Wisconsin’s fusion ban denies, by design, some Wisconsin voters and political 

organizations full opportunity to participate in the electoral process. The ban purposely entrenches 

a party duopoly and disadvantages everyone who supports any other political group. In violation 

of article I, section 1, the fusion ban imposes distinct but related harms on (1) minor political 

parties, like Plaintiff United Wisconsin, whose ability to participate meaningfully in the electoral 

process is foreclosed, and (2) voters, like Individual Plaintiffs, whose freedom to participate 

meaningfully in the electoral process without resorting to the two-party duopoly is eliminated. The 

ban restricts the ability of minor parties to grow and maintain coalitional political influence 

through fusion, while denying voters the chance to support those coalitions without abandoning 

their political identities. Accordingly, the equal protection violation here has two flavors, each 

grounded in discriminatory intent and burden.  

As a threshold matter, Plaintiffs first address the applicable legal standard, arguing that the 

Wisconsin Constitution’s text, structure, and history warrant an approach to equal protection 

distinct from the federal approach. In the alternative, Plaintiffs argue that, even if this Court 

locksteps with federal equal protection jurisprudence, the fusion ban fails here notwithstanding 

Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997). Because the fusion ban cannot be 

justified under any standard by significant—or even rational—state interests supported with 

evidence, it violates article I, section 1 under any standard. 
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A. The fusion ban fails under a Wisconsin-focused equal protection analysis. 

1. Wisconsin’s equal protection guarantee is broader than the U.S. Constitution’s. 

 The Wisconsin and U.S. Constitution both guarantee equality under the law, but in 

markedly different terms, appearing in different portions of the documents, and adopted in 

different historical contexts. Compare U.S. Const. amend. XIV, § 1 with Wis. Const. art. I, § 1. 

While these provisions have been interpreted as equivalent in meaning, e.g., Mayo, 2018 WI 78, 

¶35, this case exemplifies why article I, section 1 is best understood as broader and more flexible 

than its federal counterpart. See, e.g., Kreutzberg, 114 Wis. at 533–34 (holding that art. I, § 1 

should “not receive an unduly ‘limited’ construction”); A.M.B. v. Cir. Ct. for Ashland Cnty., 2024 

WI 18, ¶50, 411 Wis. 2d 389, 5 N.W.3d 238 (Dallet, J., concurring) (“[T]here are several 

compelling reasons why we should read Article I, Section 1 as providing broader protections for 

individual liberties than the Fourteenth Amendment.”). Courts “should refrain from reflexively 

treating” the provisions “similarly” by lockstepping. A.M.B., 2024 WI 18, ¶57 (Dallet, J., 

concurring). This is particularly true as to fusion voting, given Wisconsin’s unique history with 

the subject.  

When interpreting our state constitution, courts “must [] focus on the constitutional text, 

reading it reasonably, in context, and with a view of the provision’s place within the constitutional 

structure.” Wis. Just. Initiative, Inc. v. WEC, 2023 WI 38, ¶21, 407 Wis. 2d 87, 990 N.W.2d 122. 

Text, placement, and context all militate in favor of reading article I, section 1 broadly:  

• Text: The 14th Amendment bars states from denying “any person … equal protection 
of the laws.” U.S. Const. amend. XIV, § 1. It is structured in the negative, prohibiting 
state action that would result in denying equal protection. By contrast, Wisconsin’s 
equal protection guarantee not only sweeps more broadly but also is structured in the 
positive, affirming the inherent rights of people, proclaiming their equality and 
“independen[ce],” and tethering every aspect of government to the North Star of 
“secur[ing] th[ose] rights.” Wis. Const. art. I, § 1.11  

• Placement: The 14th Amendment, added in the wake of the Civil War, eighty years 
after the Constitution’s ratification, is an adjunct provision tacked on at (what was then) 

 
11 In full, article I, section 1 reads: “All people are born equally free and independent, and have certain inherent rights; 
among these are life, liberty and the pursuit of happiness; to secure these rights, governments are instituted, deriving 
their just powers from the consent of the governed.” 
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the end of the Constitution. By contrast, Wisconsin’s equal protection guarantee has 
foremost placement in the state constitution’s first provision, highlighting how 
foundational it was to our framers in 1848. Notably, the 1846 Wisconsin Constitution, 
rejected by the people of the state, did not begin with the Declaration of Rights, but 
relegated those fundamental liberties to article XVI of the proposed constitution. The 
Convention of 1846, Milo M. Quaife ed., at 748–50 (Wis. Hist. Soc’y 1918). In drafting 
the 1848 Wisconsin Constitution, adopted by the people and used ever since, our 
framers placed the Declaration of Rights at the very beginning of the state’s charter, 
with equal protection principles enshrined at the very beginning of the Declaration. 

• Context: Article I, section 1 dates to Wisconsin statehood—20 years before the 14th 
Amendment first introduced the phrase “equal protection” into the U.S. Constitution. 
This highlights two facts about Wisconsin’s equal protection guarantee. First, 
Wisconsin’s provision cannot have been written with the federal constitution in mind, 
because the U.S. Constitution contained no equal protection clause in 1848. Second, in 
drafting the provision, Wisconsin’s founders looked to other states, including virtually 
identical language from Virginia. Va. Decl. of Rights, § 3 (1776). They also clearly had 
the Northwest Ordinance in mind, given the state Constitution’s “strong regional 
accent.” David R. Upham, The Understanding of “Neither Slavery Nor Involuntary 
Servitude Shall Exist” before the Thirteenth Amendment, 15 Geo. J.L. & Pub. Pol’y 
137, 139 (2017). Our constitution contains a “Lockean guarantee” of “certain inherent 
rights” unmentioned in the 14th Amendment. Martha F. Davis, Slavery, “Inalienable 
Rights,” and Abortion in State Constitutions, 75 Syracuse L. Rev. 693, 695, 705 (2025). 

Furthermore, the Wisconsin Constitution’s ratification and unique political history support 

the premise that its equal protection guarantee provides broader protections than its federal 

counterpart specifically on this issue of electoral fusion. Wisconsin’s founding and initial half-

century of statehood were defined by political coalitions. The first proposed state constitution, 

written overwhelmingly by Democrats, was rejected, while the successful 1848 constitution was 

born from a “fair and representative cross-party coalition of Democrats and Whigs.” (Disch rep. 

at 4, 8–9) “From Wisconsin statehood into the 1850s, fusion was an umbrella term that 

encompassed many different forms of cross-party alliances” and “included … the form to which 

fusion refers today,” including in this litigation. (Id. at 4) This explains why electoral fusion in all 

forms was widely used and encouraged from statehood onward, from Wisconsin’s second-ever 

Governor (Farwell), through the 1873 election of Governor William R. Taylor and his entire fusion 

slate, up to the frequent usage from the mid-1880s to the mid-1890s, culminating in an 1896 
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election where candidates for President, every statewide office, and several others ran fusion 

campaigns. (PFOF ¶22)  

It is undisputed that “cross-party coalition building” in all its forms, including electoral 

fusion, “was a defining practice of Wisconsin politics from [the state’s] beginnings.” (PFOF ¶18; 

see also, e.g., Disch rep. Appendices B–D) In particular, it was a core practice for labor-related 

movements and more reform-minded political groups like the Reform Party, the Greenback Party, 

the Labor Party, and the People’s Party. (PFOF ¶21) This reflected the nature of the time in which 

Wisconsin was founded and grew: the 19th Century “was a period of fierce partisanship, during 

which many voters were unwilling to ally themselves even symbolically with another party by 

voting on its ballot line.” (Disch rebuttal at 17 (internal quotation marks omitted)) Fusion was the 

solution, allowing voters to stay in the electorate and support candidates they liked without 

“directly supporting a party” they loathed. (Id. (internal quotation marks omitted)) This was key 

to Wisconsin’s vital “‘extra-constitutional framework’ necessary for mass democracy” (id. at 6 

(quoting STEPHEN SKOWRONEK, BUILDING A NEW AMERICAN STATE: THE EXPANSION OF 

NATIONAL ADMINISTRATIVE CAPACITIES, 1877–1920, 25 (1982))), but even so, the framework still 

required and was based on the protections of a state constitution. 

2. Wisconsin’s equal protection guarantee differs, and so should its application.  

Given these differences, rather than reflexively applying the rigid, federal, tiered-scrutiny 

framework, this Court should consult other states with constitutional text similar to Wisconsin’s 

and fashion an approach appropriate to applying our equal protection guarantee here. See, e.g., 

Gabler v. Crime Victims Rights Bd., 2017 WI 67, ¶100 n.25, 376 Wis. 2d 147, 897 N.W.2d 384 

(looking to other states in interpreting Wisconsin constitutional amendment on crime victims’ 

rights); State v. Cole, 2003 WI 112, ¶23, 264 Wis. 2d 520, 665 N.W.2d 328 (same for right to keep 

and bear arms); State ex rel. Wis. Dev. Auth. v. Dammann, 228 Wis. 147, 180–81, 280 N.W. 698 

(1938) (same for public purpose doctrine); State ex rel. Wis. Tel. Co. v. Henry, 218 Wis. 302, 311–

12, 260 N.W. 486 (1935) (same for partial veto). Several states with declarations of rights, 

including equal protection guarantees with language analogous to Wisconsin’s, at the outset of 
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their constitutions have eschewed tiered scrutiny. See Baker v. State, 744 A.2d 864, 871, 873 (Vt. 

1999) (adopting an “approach … broadly deferential to the legislative prerogative to define and 

advance governmental ends, while vigorously ensuring that the means chosen bear a just and 

reasonable relation to the governmental objective”); Greenberg v. Kimmelman, 494 A.2d 294, 302 

(N.J. 1985) (explaining balancing approach); State v. Ostrosky, 667 P.2d 1184, 1192–93 (Alaska 

1983) (employing sliding-scale review that calibrates scrutiny to degree to which a legislative 

classification is suspect). 

New Jersey’s equal protection jurisprudence is particularly fitting, given textual and 

structural similarities between Wisconsin’s article I, section 1, and New Jersey’s equal protection 

guarantee. N.J. Const. art. I, ¶ 1.12 Our Supreme Court has previously relied on New Jersey cases 

in other areas where that state’s constitution is “analogous to that of Wisconsin.” State ex rel. Wis. 

Senate v. Thompson, 144 Wis. 2d 429, 458, 424 N.W.2d 385 (1988). Under New Jersey’s 

approach, courts consider seven factors (the “Hunt factors”) to determine whether grounds warrant 

deviating from federal constitutional jurisprudence: (1) constitutional text, (2) constitutional 

history, (3) preexisting state precedents, (4) structural differences between the state and federal 

constitutions, (5) matters of particular state interest or local concern, (6) state traditions, and 

(7) distinct, state-specific13 public attitudes. State v. Hunt, 450 A.2d 952, 965–67 (N.J. 1982) 

(Hander, J., concurring).  

These factors shows that lockstep interpretation is inappropriate for adjudicating the issue 

of electoral fusion.14 Though unanimity is not necessary, here, every Hunt factor weighs against 

 
12 New Jersey’s article I, section 1 reads: “All persons are by nature free and independent, and have certain natural 
and unalienable rights, among which are those of enjoying and defending life and liberty, of acquiring, possessing, 
and protecting property, and of pursuing and obtaining safety and happiness.” 
13 E.g., Ravin v. State, 537 P.2d 494, 503–04 (Alaska 1975) (upholding broad privacy protection based on Alaskans’ 
tendency toward “individualistic lifestyles”).  
14 Defendants may argue that, if the Court applies New Jersey’s approach, a victory for Plaintiffs is foreclosed by the 
In re Malinowski decision, which rejected an equal protection challenge to that state’s anti-fusion law. 481 N.J. Super. 
128, 151 (Feb. 26, 2025). However, the outcome there was driven by three distinguishing factors. First, the case was 
decided on a sparse evidentiary record. Id. at 137 (rejecting the position that “the record needed to be developed” and 
noting that “the issues presented were purely legal”). Second, New Jersey’s constitutional history differs in material 
ways, inasmuch as its most recent constitutional convention considered and rejected a proposed provision expressly 
protecting fusion voting. Id. at 143. Third, the Malinowski court conducted no state-specific analysis of its own equal 
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applying federal jurisprudence. As detailed above, Wisconsin’s article I, section 1 differs from the 

14th Amendment in text (1), history (2), and structure (4). The deep history of fusion in Wisconsin 

makes it a matter of particular state interest (5) and state tradition (6). Moreover, there is state 

precedent (3), because, for several years preceding the enactment of the fusion ban, Wisconsin had 

the only statute in the country expressly protecting fusion voting on the government-administered, 

Australian-style ballot. (PFOF ¶¶31, 34, 35, 38) Finally, public attitudes (7) merit particular review 

here. For instance, in the 19th Century, fusion was a popular, widely used part of Wisconsin’s fluid 

political culture. (PFOF ¶¶19–21, 24) It is also true today, when large numbers of Wisconsinites 

indicate that the two-party duopoly leaves them feeling unrepresented, and a two-party doom loop, 

PFOF ¶67, depletes our political system’s stability. (PFOF ¶69)  

For these reasons, this Court should apply New Jersey’s equal protection balancing test, 

which weighs (1) the “nature of the affected right”; (2) the scope of the government’s “intrus[ion] 

upon it”; and (3) the greatness of the “public need for the restriction.” Greenberg, 494 A.2d at 302. 

That approach breaks with “the traditional equal protection paradigm of the federal courts, which 

focuses rigidly on the status of a particular protected class or the fundamental nature of the 

implicated right.” State v. Chun, 943 A.2d 114, 142 (N.J. 2008).  

3. Under the proposed standard, the fusion ban violates article I, section 1. 

Applying this balancing approach, this Court should conclude as a matter of law that the 

fusion ban violates the Wisconsin Constitution’s equal protection guarantee.  

The record establishes that the fusion ban violates article I, section 1 as to Plaintiff United 

Wisconsin because it targets the tools that enable a minor political party to exist and function 

meaningfully. (PFOF ¶52) The fusion ban imposes a sweeping and outcome-determinative 

restraint on the only historically effective mechanism for meaningful minor-party participation. 

(PFOF ¶53) Each prong of the balancing test underscores the impropriety of this restraint:  

 
protection clause but relied mechanically on Timmons, applied the Anderson-Burdick balancing test, and accepted 
without interrogation the state’s self-proclaimed interests in banning fusion. Id. at 151–52. The significant differences 
between this case and In re Malinowski militate for different outcomes, even applying the same legal standard. 

Case 2025CV001438 Document 24 Filed 04-10-2026 Page 31 of 49



22 
 

• The “nature of the affected right” is at its apex of importance here. The fusion ban 
prohibits a political organization from banding together with like-minded voters and 
other parties to advance shared candidates and policy goals. (PFOF ¶54) Wisconsin’s 
constitutional text and history identify the rights affected as a “first principle” central 
to democratic self-government. (See PFOF ¶¶17–18) 

• The “intrusion” is correspondingly severe and categorical. Unlike ordinary ballot 
regulations that structure access, the fusion ban forecloses an entire mode of political 
participation that the evidence shows was indispensable to non-major parties’ viability. 
(PFOF ¶44) The ban forecloses the ability to translate support into electoral influence 
and signal coalition strength to voters without forcing them to vote for a different party 
that they do not favor. (PFOF ¶47)  

• Finally, the fusion ban does not satisfy any “public need.” The generalized interests the 
State has identified—clarity in ballot structure and party platform identity (Atkinson-
Tahk rep. at 3)—are easily rebutted, unsupported by Wisconsin-specific evidence, and 
undermined by Wisconsin history. Fusion functioned as a stabilizing, majority-
producing practice embedded in Wisconsin’s political tradition. (PFOF ¶48) The 
evidence shows that fusion neither confused voters then nor confuses voters now. 
(PFOF ¶¶55, 60) There is also no evidence that striking down the fusion ban would 
lead to more “sham” or “sore loser” candidates. (PFOF ¶62)15  

On balance, the factors reveal a maximal burden imposed on a core prerogative of smaller parties, 

with no commensurate, evidence-based justification.  

The same analysis independently establishes a violation as to Individual Plaintiffs, whose 

claims sound in the denial of equal political participation: 

• For these voters, the “nature of the affected right” includes not only the franchise but 
the ability to cast a vote that both supports a preferred candidate and reflects their 
political affiliations. This interest is uniquely burdened by the ban. (See PFOF ¶47) 

• The unequal “intrusion” here is that the law forces minor party voters to choose 
between effective participation (supporting viable candidates) and associational fidelity 
(voting under their chosen party label). This burden falls solely on those aligned with 
non-major parties and thus creates a structural inequality among similarly situated 
voters. That inequality is not incidental: the historical record demonstrates it was the 
predictable—and intended—effect of eliminating fusion as a tool for coalition politics. 
(Disch rep. at 25–34) 

Under a Wisconsin-centric equal protection analysis that properly weighs the constitutional text, 

structure, and history, the fusion ban operates as an unjustified, discriminatory barrier to equal 

participation for political organizations and voters. 

 
15 Plaintiffs do not ask the Court to strike down the final sentence of Wis. Stat. § 8.15(7).  
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B. The fusion ban also fails under the federal equal protection framework. 

Even if the Court chooses a lockstep approach to applying Wisconsin’s equal protection 

guarantee, the fusion ban fails. The specific evidence in this case elucidates the extent of the 

Plaintiffs’ burden and decisively undermines any interests the State may assert in prohibiting 

voluntary fusion. Plaintiffs are entitled to judgment.  

The Wisconsin Supreme Court outlined its lockstep approach to equal protection in Mayo, 

2018 WI 78, ¶¶28–29, and Milwaukee Branch of NAACP v. Walker, 2014 WI 98, ¶22, 357 Wis. 

2d 469, 851 N.W.2d 262. These cases recognize that the legal standard the U.S. Supreme Court 

applies to equal protection challenges depends on the type and extent of the burden placed on the 

challenger. “Severe” burdens on electoral rights warrant strict scrutiny, where regulations can be 

“constitutional only if [they are] narrowly drawn to satisfy a compelling state interest.” Milwaukee 

Branch, 2014 WI 98, ¶22. The same is true of burdens on fundamental rights. Mayo, 2018 WI 78, 

¶28. Similarly, intentional discrimination toward a protected class automatically draws strict 

scrutiny. Id. See also Williams v. Rhodes, 393 U.S. 23, 30 (1968) (holding that minor political 

parties enjoy constitutional protection against invidious distinctions in the law). Non-severe 

burdens are subject to “rational basis” review, to determine whether there is a valid reason in the 

evidentiary record for the state’s imposition of the burden. Id., ¶29. Under rational basis review, 

“[t]he [] test is not whether some inequality results from the classification, but whether there exists 

any reasonable basis to justify the classification.” Id. (quoting Bostco LLC v. Milwaukee Metro. 

Sewerage Dist., 2013 WI 78, ¶76, 350 Wis. 2d 554, 835 N.W.2d 160). 

1. Wisconsin’s fusion ban is subject to strict scrutiny, which is fatal here. 

Wisconsin’s fusion voting ban is subject to strict scrutiny, both because history shows the 

ban was enacted as a form of invidious political discrimination and because it places a severe 

burden on freedom to participate in the political process. This burden exists for minor political 

parties and individual voters alike. No compelling state interest supports the fusion ban, nor is the 

ban narrowly tailored to meet any such interest. It follows that the ban must fall. 
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As explained in Professor Disch’s expert reports, modern historians recognize that smaller 

political parties in 19th-Century America frequently arose and fell as part of an extra-constitutional 

structure where larger and smaller parties sometimes collaborated, helping “to prevent plurality 

rule, promoting majority rule, and protecting the minority’s access to power.” (PFOF ¶24) In fact, 

cross-party collaboration was a key feature of state politics from statehood onwards. (PFOF ¶¶17, 

18) Fusion allowed Democrats to stay competitive with the Republican Party and allowed 

influence for minor and newer parties, even as the Republicans controlled Wisconsin state 

government for most of the nineteenth century. (PFOF ¶25) It became an increasingly popular tool 

for minor parties and Democratic candidates, including in William R. Taylor’s gubernatorial 

victory in Wisconsin in 1873. (PFOF ¶27) Wisconsin’s minor parties and the Democratic Party 

otherwise won few elections in the state between 1856 and 1895. (PFOF ¶26) When those parties 

succeeded electorally in Wisconsin, they generally did so through electoral fusion. (Id.) While the 

Republican Party was founded in Wisconsin through the merger of multiple abolitionist parties 

into one party, it relied on electoral fusion far less frequently. (PFOF ¶28) On rare occasions when 

Wisconsin Republicans utilized fusion, they typically fused with Democrats to block minor, newer 

parties from gaining power. (PFOF ¶29)  

Wisconsin Republicans adopted an Australian-style statewide ballot law in 1889; nothing 

in that law precluded continued use of fusion voting. (PFOF ¶30) In 1891, when Democrats gained 

temporary control of the Wisconsin Legislature, they amended the 1889 Australian-ballot law to 

explicitly protect fusion. (PFOF ¶31) This was the only pro-fusion amendment adopted by any 

state during the era of enacting Australian-style reforms. (PFOF ¶31) 

While Wisconsin expressly preserved fusion on its Australian ballot, other states banned 

fusion and saw their politics transformed. In the years immediately preceding Wisconsin’s fusion 

ban, Republicans in Oregon and South Dakota saw significant Republican electoral victories after 

passing fusion bans in their states. (PFOF ¶38) It was during those same years that Wisconsin 

Republicans briefly lost control of state government and Democrats passed the nation’s only 

statutory protection for fusion voting; once Republicans regained control, they banned fusion 
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voting. (PFOF ¶¶38) In 1897, the same year Republicans in Wisconsin enacted their own fusion 

ban, Republican-run legislatures enacted anti-fusion laws in neighboring Illinois and Iowa, as well 

as North Dakota, Pennsylvania, Wyoming, and Indiana. (PFOF ¶39)  

Wisconsin’s fusion ban was a Republican Party effort. It was signed by a Republican 

governor, following passage by a state legislature of which Republicans held near-total control (91 

out of 100 Assembly seats and 29 out of 33 Senate seats). (PFOF ¶40) The fusion ban consisted of 

a single substantive sentence hidden in a lengthy piece of otherwise-mundane election 

administration legislation. (Id.) At least two newspapers explicitly noted that the ban’s effects 

would be felt by Democrats and their minor party allies. (PFOF ¶41) Republicans in the Wisconsin 

Legislature claimed in public to have no knowledge of the fusion ban they had just passed. (PFOF 

¶42) 

 At the time of the ban’s enactment, “fusion nominations were robustly practiced, especially 

in Milwaukee, the epicenter of multi-party politics and labor party organizing in Wisconsin.” 

(PFOF ¶49The “Republican Party had the most to fear from fusion, and Republican legislators 

banned [it] in Wisconsin, without explanation or public debate.” (PFOF ¶50) Republicans 

thereafter maintained power in Wisconsin for decades after the ban’s passage, not losing a 

gubernatorial election or control of the State Assembly until 1933. (PFOF ¶51) 

In sum, fusion was a tool for the Democratic Party to maintain political influence during 

the Republican Party’s ascendancy, and it was an essential mechanism for smaller, newer, and 

niche parties to establish and grow influence. The ban was calibrated to nineteenth-century 

political culture and enacted by politicians who deliberately sought to protect or advance narrow 

partisan interests. (Disch rebuttal at 25) Indeed, Wisconsin was the only state where pro-fusion 

legislation was enacted (by Democrats) (PFOF ¶¶31, 34, 38), and that legislation was then 

specifically repealed (by Republicans). (PFOF ¶35) Democrats and their allies generally could not 

win elections in Wisconsin without fusion, while Republicans usually could and did. (PFOF ¶45) 

The Republican Party, upon regaining power in the 1890s following an exceptionally brief time in 

the minority, made fusion voting illegal. It did so without public debate, through an obscure 
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provision in a lengthy bill passed at the end of a legislative session. (PFOF ¶36) Nothing suggests 

this was the product of reform-minded Republicans enacting neutral laws, and the practical effect 

of the law was to shut Democrats out of power. (PFOF ¶46)  

 Because of its invidious intent and effect, the fusion ban is subject to strict scrutiny. It 

cannot survive such scrutiny, as demonstrated in section I.D., supra.  

2. Even if this Court applies a lesser degree of scrutiny, the fusion ban still fails.  

 Even under the most forgiving level of scrutiny, rational-basis review, the fusion ban finds 

insufficient support in this record to sustain it. Accordingly, even under the lowest level of scrutiny, 

the fusion ban must be struck down.  

Under rational-basis review, the “basic test is not whether some inequality results from the 

classification, but whether there exists any reasonable basis to justify the classification.” Mayo, 

2018 WI 78, ¶29. In other words, “a statute is unconstitutional if the legislature applied an irrational 

or arbitrary classification when enacting the provision.” Wis. Cottage Food Ass’n v. DATCP, 2024 

WI App 69, ¶19, 414 Wis. 2d 439, 16 N.W.3d 266, rev. denied, 2025 WI 16, 23 N.W.3d 196 

(quoting Blake v. Jossart, 2016 WI 57, ¶32, 370 Wis. 2d 1, 884 N.W.2d 484). Determining what 

is considered “rational” in rational basis review is equivalent to determining what is reasonable—

i.e., the Court must review the record and assess whether there is an articulable, legitimate, logical 

justification for the law. Metro. Assocs. v. City of Milwaukee, 2011 WI 20, ¶61, 332 Wis. 2d 85, 

796 N.W.2d 717 (rational basis review asks whether “the legislature has made an irrational or 

arbitrary classification, one that has no reasonable purpose or relationship to the facts or a proper 

state policy”); Bonnett, 136 Wis. at 202–04 (“‘Reasonable,’ as applied to a law, … is what ‘from 

the calm sea level,’ so to speak, of common sense, applied to the whole situation, is not illegitimate 

in view of the end to be attained. In determining that, the court must look to the language of the 

statute and to all the facts bearing on the situation[.]” (cleaned up)). 

 The fusion ban in Wis. Stat. §§ 8.15(7) and 8.03(1) cannot be sustained because its 

prohibition lacks any reasonable, evidence-based justification.  
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First, the State’s asserted interests are weak and contradicted by the undisputed facts. The 

primary proffered justification—preventing voter confusion—wilts in the face of actual evidence. 

The historical record demonstrates that fusion voting was widely used in Wisconsin for decades. 

Contrary to generating confusion among voters, it functioned as an intelligible and accepted 

mechanism for signaling coalition support. Contemporary evidence likewise shows that, where 

fusion remains legal, voters understand ballots reflecting cross-nominations, particularly where 

standard ballot-design tools are used. And social science shows that voters in other jurisdictions, 

though unfamiliar with fusion, do not have difficulty with ballots featuring cross-nominations. 

(Burden rep. at 7–11; Burden rebuttal at 2–5; Declaration of Lee Drutman, Exh. B [hereinafter 

“Drutman rebuttal”] 3–7) The State offers no evidence—historical or modern—that fusion actually 

causes confusion. Where a purported basis is not only unsupported but affirmatively disproven by 

the record, it cannot be a rational one. 

Second, the State’s reliance on interests such as administrative simplicity or ballot integrity 

similarly fails. Modern election systems already accommodate complexity: ballots routinely 

include numerous candidates, multiple party designations, referenda, and other information 

requiring voter attention. The record reflects that any marginal administrative burdens associated 

with fusion are readily manageable through existing regulatory tools, including ballot formatting 

and labeling requirements. (Burden rep. at 7–11; Burden rebuttal at 2–5) A law is arbitrary and 

irrational where it eliminates a longstanding political practice in its entirety, ostensibly to address 

concerns that could be handled through ordinary administration. Such is the case here. 

Third, the ban bears no rational relationship to the purported interest in preserving party 

coherence. The statute neither regulates internal party governance nor prevents deception. Instead, 

it prohibits voluntary cooperation between political organizations and willing candidates. 

Preventing parties from jointly nominating the same candidate does not protect party identity—it 

suppresses political association—a fundamental freedom. Moreover, the record shows that 

coalition-building and cross-party collaboration were not anomalies but foundational features of 
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Wisconsin’s political system. (PFOF ¶18) A law that extinguishes a historically central mode of 

political participation cannot be justified as preserving that same system.  

Fourth, and most fundamentally, the statute is irrational because its means and its real-

world effects are mismatched. Although framed in neutral terms, the ban operates asymmetrically. 

Major parties, which can achieve electoral success independently, retain full access to meaningful 

participation. Minor parties, by contrast, are stripped of the only mechanism that has historically 

allowed them to translate support into electoral influence. The result is a structural classification 

that protects the duopoly parties and cements their status in perpetuity. (Declaration of Lee 

Drutman, Exh. A [hereinafter “Drutman rep.”] at 2, 5–9, 12–17, 23–25) That kind of one-sided 

deprivation—divorced from any legitimate, evidence-based justification—is the essence of 

arbitrariness.  

Finally, the historical context confirms both the absence of any rational basis and the post 

hoc formation of any purported state interests. This is not a case where the Legislature chose 

among reasonable alternatives. Rather, the record shows that the Legislature eliminated a discrete 

and historically effective form of political participation without hearings, floor debate, or evidence. 

(PFOF ¶¶36, 53) The fusion ban was enacted in a highly partisan environment, targeted at 

suppressing the electoral effectiveness of political opponents and their coalition partners. (PFOF 

¶33) While rational-basis review does not require proof of improper motive, where the only evident 

rationale for a law is partisan advantage—and where the State cannot articulate a legitimate, 

evidence-based justification—that context reinforces the conclusion that the classification was 

arbitrary rather than reasoned. Romer v. Evans, 517 U.S. 610, 634–35 (1996) (quoting Dep’t of 

Agric. v. Moreno, 413 U.S. 528, 534 (1973) (“If the constitutional conception of ‘equal protection 

of the laws’ means anything, it must at the very least mean that a bare ... desire to harm a politically 

unpopular group cannot constitute a legitimate governmental interest.”)); Díaz v. Colón, 786 F. 

Supp. 3d 453, 464 (Dist. P.R. 2025), appeal pending, No. 25-1638 (1st Cir., filed July 13, 2025) 

(collecting cases for proposition that “when state action cannot be explained by a legitimate state 
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interest, it raises the inevitable inference that the disadvantage imposed is born of animosity toward 

the class of persons affected”). 

The fusion ban cannot survive rational-basis review because it rests on unsupported and 

contradicted justifications, employs means untethered from its stated ends, and creates a one-sided 

harm burdening minor parties and their supporters. Even under the most deferential standard, the 

Constitution does not permit such an arbitrary deprivation. 

III. Plaintiffs are entitled to relief under Wisconsin Constitution article I, sections 3 and 4. 

Wisconsin’s ban on fusion voting fails for another, independent reason: it violates the state 

constitution’s guarantee of free speech and association as to both Individual Plaintiffs and United 

Wisconsin. See Const. art. I, §§ 3–4. Most obviously, the ban on fusion voting prohibits United 

Wisconsin from nominating its preferred candidates for office. The practical effect goes further—

when political parties cannot nominate their candidates of choice, they cannot effectively organize, 

campaign, advance priorities, or exercise political power. They are relegated for perpetuity to a 

spoiler role, whereby any electoral effort they make is not only futile in advancing their own 

candidate and platform, but also seriously risks helping their least-favored major-party candidate 

win the race and get to govern. (PFOF ¶64) While the ban still allows political parties to nominate 

most candidates, it prohibits them from nominating the only candidates who can win; and while it 

allows political parties some degree of speech, it constrains their speech in the context for which 

political parties exist—the ballot. If the State rephrased the fusion ban to explicitly prohibit all 

third political parties from nominating any candidate with a reasonable shot of winning elections, 

it would have the same effect as the current law.  

The fusion ban ensures political parties outside of the duopoly have no role in elections, 

other than as spoilers. It follows that the fusion ban cannot coexist with the fundamental liberties 

enshrined in article I, sections 3 and 4. Further, even if strict scrutiny is not applied to Plaintiffs’ 

speech and association claims due to state-specific reasons or under federal case law, the federal 

framework for First Amendment claims provides a sufficient floor for Plaintiffs’ rights. Plaintiffs’ 

claims succeed under any standard, and the ban on fusion cannot survive.  
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A. The fusion ban is subject to strict scrutiny, under Wisconsin or federal case law. 

While Plaintiffs acknowledge the Wisconsin Supreme Court has taken a lockstep approach 

to article I, sections 3 and 4, see, e.g., Lawson v. Housing Auth. of Milwaukee, 270 Wis. 269, 274, 

70 N.W.2d 605 (1955), the Court has never addressed the issue in the specific context of fusion 

voting. Nor has it addressed the interplay of article I, sections 3, 4, and 22, in this specific context. 

Nor has any court—up to and including the U.S. Supreme Court—addressed a freedom of speech 

or association claim around a fusion voting ban with the developed evidentiary record Plaintiffs 

present here. Thus, Plaintiffs argue that Wisconsin’s protection of the rights to speech and 

association in this context warrant strict scrutiny, regardless of applicable federal case law.  

Freedom of speech has “always been” understood to be among “the very corner-stones of 

Anglo-Saxon democratic institutions.” State v. Pierce, 163 Wis. 615, 619, 158 N.W. 696 (1916).16 

Our state constitution “expressly preserve[s]” this right, in terms “more definite and sweeping than 

[are] contained in” the First Amendment. Id.; compare U.S. Const. amend. I with Wis. Const. art. 

I, §§ 3–4. Freedom of association also derives from article I, sections 3 and 4. See, e.g., Weber v. 

City of Cedarburg, 129 Wis. 2d 57, 68, 384 N.W.2d 333 (1986) (“The constitutional basis for the 

freedom of association appears to be several constitutional guarantees, including the various rights 

of free speech, free press, petition, assembly, and voting.”). Both the Wisconsin and U.S. Supreme 

Court have recognized an “‘instrumental’ freedom of association, which protects associations 

necessary to effectuate First Amendment rights,” that is “‘an indispensable means of preserving 

other individual liberties.’” Madison Teachers, Inc. v. Walker, 2014 WI 99, ¶25, 358 Wis. 2d 1, 

851 N.W.2d 337 (quoting Roberts v. U.S. Jaycees, 468 U.S. 609, 617–18 (1984)). 

Freedoms of speech and association apply with enhanced force to protect political speech. 

As our Supreme Court explained: “There exists ‘no right more basic in our democracy than the 

 
16 Pierce (at 619–20) also contains this relevant observation of the role of non-major party voters in society: 

Almost every forward step in political and governmental affairs comes as the result of long agitation 
and discussion in the press, on the rostrum, and in the open forum of personal contact. This agitation 
and discussion often goes on for years before the idea is formally indorsed by any party. … No 
political committee will take up the work for the very good reason that the party organization has 
not indorsed the doctrine. 
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right to participate in electing our political leaders.’ Political speech is thus a fundamental right 

and is afforded the highest level of protection. Indeed, freedom of speech, especially political 

speech, is the right most fundamental to our democracy.” Two Unnamed Petitioners, 2015 WI 85, 

¶47 (quoting McCutcheon v. Fed. Election Comm’n, 572 U.S. 185, 191 (2014)).  

The history, text, and placement of the Wisconsin Constitution’s guarantees of free speech 

and association differ from their federal counterparts in critical, relevant ways. The state provisions 

were written and ratified with far broader and more explicit protections of the rights to speech and 

assembly than the First Amendment. Whereas the First Amendment frames its prohibition in the 

negative—“Congress shall make no law … abridging the freedom of speech,” U.S. Const. amend. 

I (emphasis added)—the Wisconsin Constitution affirmatively promises that “[e]very person may 

freely speak, write and publish his sentiments on all subjects” before adding that “no laws shall be 

passed to restrain or abridge the liberty of speech,” Wis. Const. art. I, § 3 (emphases added). 

While the First Amendment prohibits Congress from abridging “the right of the people peaceably 

to assemble, and to petition the Government for a redress of grievances,” U.S. Const. amend. I, 

the Wisconsin constitution does not limit the right to petition and adds that the right of the people 

“to consult for the common good … shall never be abridged.” Wis. Const. art. I, § 4.  

Further, at the time of the Wisconsin Constitution’s ratification in 1848, speech and voting 

were understood to be intertwined. “Speech” meant “expressing ideas” or “expressing thoughts” 

and “vote” meant “to express or signify the mind, will, or preference.” Noah Webster, An American 

Dictionary of the English Language 951, 1118 (1848). The expressive nature of voting was known 

to the Framers and those who ratified the Wisconsin Constitution. State v. Beno, 116 Wis. 2d 122, 

137, 341 N.W.2d 668 (1984) (“[T]he court may reasonably presume” that “the constitutional 

debates and … practices in existence in 1848” were “also known to the framers of the 1848 

constitution.”). It was well understood that “the right of political expression and association, 

including through the vote” was “the device through which the people could express their voice—

and have it heeded—regarding the issues of the day and the performance of their government.” 
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Brief for Common Cause as Amici Curiae Supporting Appellees at 14–15, Rucho v. Common 

Cause, 588 U.S. 684 (2019) (Nos. 18-422, 18-726); see also id. at 16–20. 

This provides a critical gloss on the discussion of Wis. Const. art. I, § 22’s “fundamental 

principles” above, supra Section I at 4–9, along with the detailed history provided therein and in 

relation to the equal protection clause, supra Section II at 16–18. Within the context of Wisconsin’s 

unique constitutional and political history, voting was always seen as a form of speech, and 

political collaboration through fusion was always seen as a core form of political association. See 

A.M.B., 2024 WI 18, ¶53 (Dallet, J., concurring) (to give proper meaning to our state constitution, 

courts “must consider” “the unique features of our state and its laws, our history, and the 

‘distinctive attitudes of [our] state’s citizenry’” (quoted source omitted)). The “textual and 

contextual” differences between our constitutional provisions and their federal analogues are “part 

of the pluralistic approach to state constitutional interpretation [the Wisconsin judiciary] has 

applied previously.” Id. Both the Wisconsin Supreme Court and the U.S. Supreme Court recognize 

that states may interpret their own constitutional provisions—even those with federal analogues—

differently from federal constitutional jurisprudence. See, e.g., State v. Knapp, 2005 WI 127, ¶¶57–

60, 285 Wis. 2d 86, 700 N.W.2d 899 (collecting cases); Chida, 1983 Wis. L. Rev. at 487, 501.  

Thus, the right to speak and associate in coalition, through the form of electoral fusion 

banned by Wis. Stat. § 8.15(7) and § 8.03(1), is fundamental within our state’s constitutional 

framework. When considering claims under the speech and association guarantees of the 

Wisconsin Constitution, Wisconsin courts need not and should not mechanically apply the 

standard devised by federal courts considering challenges under the First Amendment. Given 

Wisconsin’s unique political history, including the coalitional political practices prevalent at the 

time of statehood, see Section I.C., supra, and the differing text, context, and histories of the First 

Amendment and article I, sections 3 and 4, this Court should subject the fusion ban to the highest 

degree of scrutiny.  
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B. Section 3 and 4 protect fundamental liberties of speech and association, which 
trigger heightened scrutiny. 

1. The fusion ban is a content-based restriction on Plaintiffs’ speech. 

Even applying federal case law, the fusion ban is still subject to strict scrutiny because it 

restricts speech of Plaintiff United Wisconsin on the basis of its content. See Kindschy v. Aish, 

2024 WI 27, ¶12, 412 Wis. 2d 319, 8 N.W.3d 1, recons. denied, 2024 WI 40, 15 N.W.3d 58 (citing 

Reed v. Town of Gilbert, 576 U.S. 155, 163 (2015)). Restrictions on speech are content-based when 

they target speech based on its communicative content—that is, when the “law applies to particular 

speech because of the topic discussed or, or the idea or message expressed.” In re Interest of C.G., 

2021 WI App 11, ¶34, 396 Wis. 2d 105, 955 N.W.2d 443, aff’d, 2022 WI 60, 403 Wis. 2d 229, 

976 N.W.2d 318 (citing Reed, 576 U.S. at 163). Content-neutral laws, on the other hand, are 

characterized by a “less substantial risk of excising certain ideas or viewpoints from the public 

dialogue.” Turner Broad. Sys., Inc. v. Fed. Commc’ns Comm’n, 512 U.S. 622, 642 (1994).  

Because the fusion ban prohibits political parties like United Wisconsin from nominating 

only particular candidates to the ballot, it is a content-based restriction. The ban “directly affects 

speech [that] ‘is at the core of our electoral process and of the First Amendment freedoms.’” Eu v. 

San Francisco Cnty. Dem. Cent. Comm., 489 U.S. 214, 222–23 (1989) (quoting Williams v. 

Rhodes, 393 U.S. 23, 32 (1968)). Elections are at the epicenter of political parties’ protected 

speech, and nowhere is a political party’s speech more important than on the ballot, the venue for 

“the most crucial stage in the electoral process.” Anderson v. Martin, 375 U.S. 399, 402 (1964). 

At core, political parties exist to nominate candidates for office via the ballot. Those nominated 

candidates represent the beliefs, ideologies, and policy preferences of political parties, and the 

ballot is the medium that conveys that message in a direct and unmediated way to every voter. Cf. 

Chiles v. Salazar, 607 U.S. _, _ (2026) (slip op. at 14) (where state banned conversion therapy, it 

was irrelevant that a therapist could write papers espousing her opinions or criticizing the law, 

because she couldn’t express her views in the relevant context—while counseling clients).17 The 

 
17 Because this opinion is not yet available in a published reporter, a copy is Exhibit C to the Mandell Declaration.  
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fact that one whose speech is constrained by state action “remains free to say other things” does 

not shelter the state action from constitutional scrutiny as a content-based restriction. Id. at _ (slip 

op. at 13). 

The fusion ban thereby constrains the speech of political parties only in those instances 

where parties wish to engage in cross-nomination, that is, to speak in support of a particular 

candidate who happens to be supported by another party. For instance, the Democratic Party can 

express that it aligns with and supports Candidate A, but United Wisconsin cannot express that it 

does the same.18 That asymmetry is unconstitutional as to United Wisconsin. See, e.g., State v. 

Oatman, 2015 WI App 76, 365 Wis. 2d 242, 871 N.W.2d 513 (law prohibiting sex offenders from 

photographing children unconstitutional in part because it did not also apply to adults); see also 

City of Austin v. Reagan Nat’l Adver. of Austin, LLC, 596 U.S. 61, 69 (2022) (“A regulation of 

speech is facially content based ... if it applies to particular speech because of the topic discussed 

or the idea or message expressed.” (cleaned up)). “The Constitution does not protect the right of 

some people to speak freely; it protects the right of all.” Chiles, 607 U.S. at __ (slip op. at 14). 

For the same reasons, the fusion ban is a content-based restriction on speech for Individual 

Plaintiffs. Casting a vote is not merely a mechanical exercise; it is a form of political expression 

through which a voter communicates support for a candidate and an affiliated political identity. 

See Tashjian v. Repub. Party of Conn., 479 U.S. 208, 214 (1986) (recognizing voting and party 

affiliation as forms of protected political expression). Fusion voting allows a voter to convey a 

specific message: that a candidate is supported not only as an individual, but also as representing 

a particular political coalition or viewpoint. The fusion ban suppresses that message based on its 

content. It does not prohibit all votes for a candidate; rather, it prohibits votes that communicate a 

particular political meaning—namely, support for that candidate as the nominee of a specific party 

when that candidate is also nominated by another party. In other words, the law permits a voter to 

express support for Candidate A under one party label but forbids the voter from expressing 

 
18 By the same token, Candidate A can express on the ballot that she embraces one party’s platform, but she cannot 
use the same forum to express the same support for the other party’s platform. 
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support for that same candidate under a different party’s banner. That is a direct regulation of the 

communicative content of the vote. See Reed, 576 U.S. at 163; City of Austin, 596 U.S. at 69.  

Constitutional principles allow some “content-neutral regulation[s] of the time, place, and 

manner of” protected speech or assemblies that “do[] not provide for subject-matter censorship.” 

Sauk Cnty. v. Gumz, 2003 WI App 165, ¶15, 266 Wis. 2d 758, 669 N.W.2d 509. The fusion ban 

falls far outside this category. It does not require, for instance, that nominations be made by a 

certain date or conveyed in a certain manner. To the contrary, it prohibits political parties from 

nominating the only candidates with a reasonable chance of winning elections and prohibits voters 

from voting for those candidates without sacrificing their own political identities, only because the 

candidates are nominated by another party. Because the speech prohibition is content-related, the 

statute is “presumptively unconstitutional” and burdens Defendants to show that the fusion ban is 

narrowly tailored to serve a compelling state interest. Reed, 576 U.S. at 163. This they cannot do.  

Furthermore, the state may not “recast speech as conduct” by references to intent or even 

application to “other circumstances.” Chiles, 607 U.S. at _ (slip op. at 13). This precludes the state 

from resuscitating the fusion ban by pointing to hypothetical “sore loser” candidates or “sham 

parties.” The “rights [the First Amendment] protects cannot be renamed away of their protections 

nullified by ‘mere labels.’” Id. at _ (slip op. at 12–13) (quoting NAACP v. Button, 371 U.S. 415, 

429 (1963)). “What matters is whether, in fact, the law regulates speech in the case at hand.” Id. 

at _ (slip op. at 13). This dooms the fusion ban, which regulates United Wisconsin’s speech by 

prescribing which candidates it may and may not nominate.  

2. The fusion ban impermissibly burdens Plaintiffs’ associational rights. 

Supreme Court jurisprudence on the freedom of association likewise warrants the 

application of strict scrutiny. Cal. Dem. Party v. Jones, 530 U.S. 567, 582 (2000) (law burdening 

candidate selection constitutes severe burden and is thus subject to strict scrutiny). Political parties 

have constitutional rights to freely speak and associate: “The independent expression of a political 

party’s views is ‘core’ First Amendment activity no less than is the independent expression of 

individuals, candidates, or other political committees.” Colo. Repub. Fed. Campaign Comm. v. 
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Fed. Election Comm’n, 518 U.S. 604, 616 (1996). “[T]he United States Supreme Court has 

recognized a right to associate for the purpose of engaging in those activities protected by the First 

Amendment—speech, assembly, petition for the redress of grievances, and the exercise of religion. 

The Constitution guarantees freedom of association of this kind as an indispensable means of 

preserving other individual liberties.” Madison Teachers, Inc., 2014 WI 99, ¶25 (internal 

quotations marks omitted). However, “[t]he first amendment’s protection of the freedom of 

association and of the rights to run for office, have one’s name on the ballot, and present one’s 

views to the electorate do not also include entitlement to success in those endeavors.” Washington 

v. Finlay, 664 F.2d 913, 927–28 (4th Cir. 1981).  

Instead, the First Amendment protects citizens’ rights to associate and form parties to 

advanced shared goals, as well as to control the party’s structure and activities. Colo. Repub. Fed. 

Campaign Committee, 518 U.S. at 615–16. Importantly, “[b]arring political parties from endorsing 

and opposing candidates not only burdens their freedom of speech but also infringes upon their 

freedom of association.” Eu, 489 U.S. at 224. “Freedom of association means not only” that a party 

can nominate someone, but that it has the right to select a “standard bearer who best represents 

the party’s ideologies and preferences.” Id. (quoting Ripon Soc’y, Inc. v. Nat’l Repub. Party, 525 

F.2d 567, 601 (D.C. Cir. 1975)) (emphasis added).  

The U.S. Supreme Court rejected an associational-freedom challenge to a state-law ban on 

fusion voting. See Timmons, 520 U.S. at 351. But that case is distinguishable in several key 

respects. Timmons addressed a Minnesota statute prohibiting candidates from appearing on the 

ballot as nominees of multiple parties. 520 U.S. at 353–55. The New Party sought to cross-

nominate a candidate the Democratic-Farmer-Labor Party already nominated for the Minnesota 

House of Representatives. Id. When officials refused to allow it, the New Party sued, asserting 

First and Fourteenth Amendment violations.19 A federal district court granted summary judgment 

on a limited factual record consisting solely of general descriptions of Minnesota’s asserted 

 
19 The New Party also invoked the Fourteenth Amendment, but only for purposes of an associational claim. The Court 
did not consider a direct equal protection challenge.  
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interests in ballot integrity and political stability—there was no developed historical or empirical 

evidence regarding fusion’s operation or effects. See Twin Cities Area New Party v. McKenna, 

863 F. Supp. 988, 991 (D. Minn. Sept. 16, 1994) (parties stipulated to all material facts at summary 

judgment), rev’d, 73 F.3d 196 (8th Cir. 1996), appellate decision rev’d sub nom. Timmons v. Twin 

Cities Area New Party, 520 U.S. 351 (1997), summ. j. aff’d on remand, 117 F.3d 1423 (8th Cir. 

1997).  

After the district court granted summary judgment upholding the statutory scheme, the 

Eighth Circuit reversed, and then the Supreme Court reversed again. 520 U.S. at 355–56. The 

Supreme Court applied the Anderson–Burdick framework,20 concluding the limited burden the law 

imposed on associational rights was justified by the State’s asserted interests in maintaining 

political stability and “making sure that minor and third parties who are granted access to the ballot 

are bona fide and actually supported, on their own merits, by those who have provided the 

statutorily required petition or ballot support.” Id. at 366–70. The Court did not consider whether 

the law had a discriminatory purpose or examine the historical context or partisan effects of fusion. 

Instead, the Court accepted Minnesota’s stated interests at a high level of generality and 

emphasized that states may reasonably regulate the ballot to structure the political process. Id. at 

364–69. The decision thus illustrates only the application of federal constitutional principles to a 

sparse, generalized record. It falls short of definitively resolving—and sheds minimal light on—

how those principles apply where, as here, extensive evidence undermines the state’s proffered 

explanations and contemporary evidence flatly contradicts the Court’s conclusions about the 

sustainability of the two-party system.21  

 
20 Courts “must first consider the character and magnitude of the asserted injury to the rights protected by the … 
Fourteenth Amendment[] that the plaintiff seeks to vindicate. It then must identify and evaluate the precise interests 
put forward by the State as justifications for the burden imposed by its rule. In passing judgment, the Court must not 
only determine the legitimacy and strength of each of those interests, it also must consider the extent to which those 
interests make it necessary to burden the plaintiff’s rights.” Anderson v. Celebrezze, 460 U.S. 780, 789 (1983). 
21 For example, the Court acknowledges that Anderson v. Celebrezze’s and Williams v. Rhodes’ instruction that states 
cannot “completely insulate the two-party system from minor parties’ or independent candidates’ competition and 
influence.” Timmons, 520 U.S. at 367. Of course, this is exactly what the fusion ban has proven to do. (PFOF ¶¶67, 
70) “Whatever stability the two-party system may have provided up through the mid-1990s has diminished 
substantially in the twenty-first century.” (PFOF ¶33) 
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Further, the Timmons decision is inconsistent with later-decided cases, see Cal. Dem. 

Party, 530 U.S. at 582, N.Y. State Bd. of Elections v. Lopez, 552 U.S. 196, 202–03 (2008), as well 

as earlier precedent protecting minor-party associational rights, see Colo. Repub. Fed. Campaign 

Comm., 518 U.S. at 618. In Timmons, the Court noted that (a) parties are free to nominate 

whomever they want, even if that candidate will not appear on a ballot, (b) Minnesota’s law did 

not preclude minor parties from developing and organizing, and (c) the “predictive judgment” that 

“without fusion-based alliances, minor parties cannot thrive” is “by no means self-evident.” 520 

U.S. at 360–61. But this ignores the practical reality that parties (a) have no reason to nominate 

candidates who will not appear on their ballot, (b) inability to nominate the preferred candidate 

does preclude minor parties from developing and organizing, because voters have no incentive to 

associate with them (PFOF ¶65), and (c) the “predictive judgment” that minor parties will not 

thrive without fusion is all but confirmed by the state of minor parties today—virtually irrelevant 

in elections (PFOF ¶66). Here, history, factual record, and source of rights involved in this case 

compel a different result from Timmons. Wisconsin’s fusion ban operates as a complete limit on 

the core associational activity intended by United Wisconsin and Individual Plaintiffs, eliminating 

the only realistic tool in existence for a new, niche, or minor party to advance itself and its interests 

through such association. That United Wisconsin could nominate some other person, or that the 

Individual Plaintiffs could vote for someone else (or vote for a candidate on the ballot line of a 

party they do not support) is no cure for this constitutional violation. The fusion ban precludes 

United Wisconsin from nominating the candidate who best represents its ideology and platform. 

The evidence is overwhelming and undisputed: the ban on fusion nominations severely burdens 

the associational rights of third parties today in Wisconsin, distinguishing Timmons from this case. 

See 520 U.S. at 365. The severe burden imposed by the Wisconsin ban necessitates strict scrutiny.  

C. Applying strict scrutiny, the fusion ban is unconstitutional. 

There are many reasons that the fusion ban should be subjected to strict scrutiny, and, as 

discussed above, multiple paths the Court may take to arrive at that conclusion. As such, for the 

foregoing reasons, the Court should apply strict scrutiny and only uphold the fusion ban if it is 
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narrowly tailored to support a compelling state interest. For the same reasons described in detail 

in section I.D., supra, in relation to Plaintiffs’ free-government claim, the ban fails to survive such 

scrutiny. It operates as a flat ban on a critical tool of political expression and association, is not 

tailored, and is not justified by a compelling (or even rational, as supported by evidence) state 

interest. Wis. Stat. § 8.15(7) must be struck down, save for its final sentence. 

CONCLUSION 

 For the foregoing reasons, the Court should hold that all but the last sentence of Wis. Stat. 

§ 8.15(7) is unconstitutional under article I, sections 1, 3, 4, and 22 of the Wisconsin Constitution.  

Dated: April 10, 2026.    Respectfully submitted, 
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