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DECLARATION OF PLAINTIFFS’ EXPERT DR. BARRY BURDEN

I, Barry Burden, hereby declare as follows:

1. I am a Professor of Political Science at the University of Wisconsin-Madison.
2. I was retained by counsel for Plaintiffs to testify to expert opinions in this action.
3. I previously prepared a report in this action. The report was provided to Defendant’s

counsel on October 17, 2025.

4. A true and correct copy of that report is attached as Exhibit A.
5. I affirm the report in its entirety and adopt it as my testimony in this case.
6. I also prepared a rebuttal report in this case, which was provided to Defendant’s

counsel on February 13, 2026.

7. A true and correct copy of that report is attached as Exhibit B.
8. I affirm the report in its entirety and also adopt it as my testimony in this case.
9. My deposition was not taken in this action. My understanding is that although I was

tendered for deposition, the defendants declined to take my deposition.
10.  Pursuant to Wis. Stat. § 887.015, I declare under penalty of false swearing under

the law of Wisconsin that the foregoing is true and correct.
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Declaration of Barry C. Burden
I. Introduction

Plaintiffs in the case of United Wisconsin et al. v. Wisconsin Elections Commission et al. (No.
2025-cv-1438) have challenged the statutory ban in the state of Wisconsin on what is commonly
known as “fusion voting” in partisan general elections. The complaint filed in the case contests
two statutes as being violations of the Wisconsin Constitution: § 8.15(7), which prohibits
election officials from accepting nomination papers for a candidate from more than one party,
and § 8.03(1), which requires that a candidate nominated by multiple parties be listed on the
ballot only for the first party nominating the candidate.

Fusion voting is the practice of allowing a candidate for public office to be listed on the ballot as
the endorsed nominee of more than one political party. The votes cast for the political parties
who cross-nominate the same candidate are tabulated separately and then “fused” together to
create a combined vote total for that candidate. Fusion was a permitted practice and was
regularly used in Wisconsin from statehood in 1848 until it was banned by law in 1897
Wisconsin Act 348. The form of fusion desired by plaintiffs in this case remains legal and is
regularly used in Connecticut and New York.!

For this report I have considered potential practical impediments and complications that might
arise from the reintroduction of fusion in Wisconsin. In particular, I investigated whether fusion
voting is compatible with modern electronic voting systems and whether voters are likely to be
confused by ballots that include fusion candidacies endorsed by multiple parties.

To preview my expert conclusions, my first opinion is that electronic voting systems currently
used in Wisconsin present no difficulties for implementing fusion ballots. The voting equipment
used in Wisconsin is also used effectively in Connecticut and New York, the two states where
fusion voting happens regularly. My second opinion is that confusion among voters about fusion
candidacies is likely to be modest, to reduce over time with repeated use, and not to be
consequential for generating voter errors. Reintroduction of fusion is not likely to cause
meaningful problems for voters because it does not require them to change their existing voting
practices and because practices in place in Connecticut and New York demonstrate that the most
common mistake — overvoting for the same candidate on two ballot lines — is easily
accommodated and does not disenfranchise the voter.

I1. Qualifications

I am a Professor of Political Science at the University of Wisconsin-Madison, where I have
been a faculty member since 2006. I earned my Ph.D. at The Ohio State University in 1998.
From 1999 to 2006, I was a faculty member in the Department of Government at Harvard
University. A copy of my curriculum vitae is attached.

! The variety of fusion used in Connecticut and New York has been called “disaggregated” fusion voting. Several
other states allow different variants of fusion voting such as the “aggregated” form where all parties nominating a
candidate are listed on the same ballot line. See https://ballotpedia.org/Fusion_voting (last visited September 4,
2025).



Case 2025CV001438 Document 26 Filed 04-10-2026 Page 5 of 28

My expertise lies in American politics with a focus on elections and voting, public

opinion, representation, political parties, and research methodology. I am the author of Personal
Roots of Representation (Princeton University Press), co-author of Why Americans Split Their
Tickets (University of Michigan Press), co-editor of The Measure of American Elections
(Cambridge University Press), and co-author of the textbook Party Politics in America (19th
edition, Routledge). I have also published articles in respected scholarly peer-reviewed journals
such as the American Political Science Review and Electoral Studies. I serve on the editorial
boards of Electoral Studies and Election Law Journal. 1 am a member of the American Political
Science Association and have been active in the profession, giving presentations at many
conferences and universities. I am Director of the Elections Research Center at UW-Madison, a
nonpartisan institute that provides rigorous analysis of elections and election administration. I
have testified before state officials and the bipartisan Presidential Commission on Election
Administration and provided expert advice to the U.S. Government Accountability Office. I
serve on the advisory board of the MIT Election Data and Science Lab. I am frequently
contacted by journalists and civic organizations to speak about election administration and have
been quoted extensively in media coverage of politics and elections. I have provided expert
reports and testified in several federal and state cases concerning changes in election law.

My opinions in this case draw from my own knowledge and experience as an expert in election
administration and Wisconsin politics as well as a variety of sources including academic
research, media coverage, official state election web sites, and information from trusted election-
related organizations. I am being compensated by plaintiffs’ counsel at the rate of $350 per hour
for my work in this case. The opinions I express in this report reflect my independent judgement
and my fees do not depend on the opinion or conclusions I reach. I reserve the right to modify
my opinions as new information becomes available.

ITI. Compatibility of Fusion with Voting Systems Used in Wisconsin

Fusion was last used in Wisconsin in the late 1800s, a time when voting worked rather differently
than it does today. In this section of the report, I consider to what degree fusion is possible in
Wisconsin with the voting systems that are currently in use in the state. My analysis in this
section of the report leads me to conclude that there are no meaningful concerns about the
compatibility of current election systems used in Wisconsin with fusion voting.

Before introduction of the government-issued ballot in 1889, ballots were produced and issued
by political parties and other groups rather than by official government offices.> Unlike the
modern practice of ballots that list all the candidates who might have filed for each office, those
paper ballots tended to list only slates or “tickets” of candidates running under the same party
banner. A candidate could appear on multiple party tickets. All votes cast for a candidate —
regardless of which party each vote was associated with — were aggregated into a combined total.
After enactment of 1887 Wisconsin Act 350, municipalities with populations above 50,000

2 A state-created ballot listing all candidates for office is often called an Australian ballot.

3 A Wisconsin Supreme Court case from 1868 provides an example of an election in which multiple tickets with
differing sets of candidates were circulated to voters: State ex rel. Holden v. Tierney, 23 Wis. 430 (1868).
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people were required on election day to provide a private room to voters containing the tickets
created by political parties so they could select their preferred party slates.* In contrast, 1889
Wisconsin Act 248 mandated that ballots be created by local government officials. The upshot is
that fusion voting has been practiced in Wisconsin using both party-created and government-
created ballots.

The logic of combining the votes cast for a candidate on different party lines would be the same
today. The only practical administrative concern about the process is whether the voting
machines used in Wisconsin today can accommodate fusion ballots. Doing so requires displaying
a ballot to a voter on which a candidate can be nominated by more than one party and then
tabulating results so that the votes for a candidate listed on more than one party line are summed
into a single total.

Some background on voting equipment is helpful to understand state requirements and the
implications for fusion voting. Statutes define an “electronic voting system” to be one in which
“votes are recorded and tabulated by electronic means” as well as one “in which votes are
recorded on ballots, and the votes are subsequently counted and tabulated by automatic
tabulating equipment” (§ 5.02(4m)).> Voting equipment that uses a machine to tabulate the votes
is described as “electronic” under Wisconsin law even if voters mark paper ballots by hand.

Voting equipment in use in the United States today is usually categorized as belonging to one of
three types, all of which are accommodated by Wisconsin law and are used in the state:

1. Optically scanned (OS) paper ballots are hand-marked by voters and then read and
tabulated by a scanning machine.

2. Direct-recoding electronic (DRE) votes are cast on computer screens and tabulated by the
same machine. DREs are often colloquially described as “touch screen” machines, even if
voters use controls such as keypads rather than literally touching the screen.

3. Ballot marking devices (BMDs) are a hybrid of the first two types. Voters make choices
on an electronic machine that records those choices on paper ballots, which are then read
and tabulated by a scanning machine. BMDs are often provided to ensure universal
accessibility as required by the Help America Vote Act (HAVA) and the Americans with
Disabilities Act (ADA).6

The scanning and tabulating of paper ballots may generally take place at either a polling place
(usually a ward or precinct) or at a central location where ballots from multiple polling places are
brought together. Municipalities in Wisconsin have legal authority to choose whether to tabulate
votes at the polling place or to conduct centralized counts. The rising number of paper absentee

4 Because of the design of the “ticket room,” it appears that Wisconsin briefly had a practice in parts of the state that
could be described as a “secret ballot” even though it was not yet using a state-issued Australian ballot.

5 More generally a “voting system” also includes “software, hardware, and documentation to program, control, and
support the equipment, that is used to define ballots, to cast and count votes, to report or display election results, and
to maintain and produce any audit trail information” (§ 5.02(24w)).

¢ Features of BMDs for those with disabilities often allow for alternate ways for a voter to read the ballot such as a
Braille touchpad or audio reading of a ballot and alternative ways for a voter to indicate their choices such as a
keypad and “sip and puft” technology.
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ballots submitted by mail before election day has motivated some municipalities to use high
speed ballot scanners to conduct central counts.

Within statutory limits, the Wisconsin Elections Commission (WEC) has the ultimate authority
to determine which voting equipment is eligible for use in Wisconsin elections. WEC has
promulgated an administrative rule (Wisconsin Administrative Code Chapter EL 7) to govern the
process of approving electronic voting equipment. The approval process includes testing and
demonstration of the equipment.

Wisconsin Statute § 5.91 specifies 18 requirements for an electronic voting system to be
approved for use in the state. None of these requirements appears to inhibit the use of fusion
voting. The most relevant requirement for this case is that the voting equipment “enables an
elector to vote for a ticket selected in part from the nominees of one party, and in part from the
nominees of other parties . . .” (§ 5.91(4)). This requirement supports the use of fusion by
guaranteeing that a voter may choose the general election candidates they prefer regardless of the
parties nominating them.”

Multiple components of an election system might be designed to make it easier for election
officials to administer elections where fusion is used. But the necessary requirements for fusion
are minimal: the system must allow ballots where a candidate can be listed multiple times as the
nominee of different parties and allow tabulating the votes cast for each party.®

Voting equipment companies produce the machines that nearly all voters across the United States
use to mark and submit ballots. The companies also make the equipment that facilitates voter
check-in and registration, prints ballots, tabulates ballots, and manages other aspects of election
administration such as preparing poll books and posting results.” As of 2020, the top four
vendors accounted for about 90% of equipment usage and seven vendors accounted for 97% of
coverage.'? Because the vendors compete for the same government contracts and want their
equipment to be purchased by as many jurisdictions as possible, their products are designed to
accommodate a variety of election practices, which vary from state to state. These vendors wish
to sell their products to election offices in Connecticut and New York — where fusion is used —
and so generally design those products to facilitate fusion voting to ensure they are eligible for
contracts there.

7 A minor restriction to note is that electronic voting systems must be able “at a presidential or gubernatorial
election, by one action to vote for the candidates of a party for president and vice president or for governor and
lieutenant governor, respectively” (§5.91(8)). This provision likely means that “running mates” endorsed by multiple
parties both need to be selected on the same party line. For these two pairs of offices only, then, fusion is still
possible, but a voter presumably could not “split” these linked candidates by voting for them on different parties’
ballot lines.

8 See the June 1, 2022 memorandum from computer science professor Andrew W. Appel to Flavio Komuves with
the subject “Capability of New Jersey’s Voting Equipment to Support Fusion Voting” (p. 2).

° A small number of jurisdictions outside of Wisconsin have created their own in-house voting systems.

10 https://verifiedvoting.org/wp-content/uploads/2021/03/Price-of-Voting-FINAL2.pdf (last visited September 4,
2025).
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Because fusion has not been legal in Wisconsin while these electronic voting systems have been
in use, it is fair to question whether they would be capable of facilitating fusion voting if
plaintiffs were successful in this case. The most direct way to answer this question is to
determine whether the same equipment is used successfully in elections in Connecticut and New
York, the two states where fusion is legal and practiced.

Voting systems from four vendors are currently approved for use in Wisconsin. The approved
equipment are versions of ClearBallot’s ClearVote, Dominion Voting’s Democracy Suite,!!
ES&S’s Electronic Voting System,!? and Sequoia Voting System’s components.'? According to
WEC, the specific models in use in Wisconsin are the following:!*

Clear Ballot ClearCast (ballot tabulator)

Clear Ballot ClearAccess (BMD)

Dominion Voting ImageCast Evolution (hybrid tabulator/BMD)
Dominion Voting ImageCast X (DRE with optional BMD functionality)'?
ES&S DS200 (ballot tabulator)

ES&S DS450 (central count ballot tabulator)

ES&S DS850 (central count ballot tabulator)

ES&S DS950 (central count ballot tabulator)

ES&S ExpressVote (BMD)

WEC has also approved some related systems that do not appear to be in use.'® These include
ClearCount, a central count ballot tabulator that is a component of the larger Clear Ballot
System, and the ImageCast Central, a central count ballot tabulator that is a component of the
larger Dominion Voting Systems suite.

These systems are often accompanied by software known as election management systems
(EMYS) that facilitate actions such as designing ballots and reporting results. For example, the
EMS that accompanies Clear Ballot products is known as ClearDesign.

' Dominion was recently purchased and renamed Liberty Vote.
12 ES&S is shorthand for the company’s full legal name, Election Systems & Software, LLC.

13 See https://elections.wi.gov/approved-voting-equipment (last visited September 3, 2025). Note that Sequioa
Voting Systems was acquired by Dominion Voting Systems. The Sequoia equipment was approved by a precursor
agency to WEC.

14 This list of voting equipment used by municipalities is available in the “Wisconsin Voting Equipment List by
Municipality” files available at https://elections.wi.gov/approved-voting-equipment (last visited September 3, 2025).

15 There are two versions of this device in use, one of which has the ability to tabulate votes using a voter-verified
paper audit trail (VVPAT).

16 See the letters of approval to voting systems vendors available at https://elections.wi.gov/approved-voting-
equipment (last visited October 5, 2025).
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In addition, some municipalities with smaller populations use no electronic voting equipment for
regular ballots, instead relying on hand-marking of paper ballots by voters and hand-counting of
those ballots by election workers.!”

Comparison with publicly accessible information from Connecticut and New York shows that the
voting systems used in Wisconsin are already used in one or both of the states that allow fusion.

Starting with Connecticut, as of the November 2024 elections, the following models of voting
equipment were used:'®

e ES&S DS300 (tabulator)

e [IVS Inspire Ballot Marking System (BMD)

e Premier Election Solution AccuVote OS (tabulator)

All jurisdictions in the state were scheduled to be outfitted with new voting equipment by
summer 2025, adding the following to the list of voting machines in Connecticut:'®

e ES&S DS450

e ES&S DS950

The New York State Board of Elections has approved voting systems from four vendors that are
in use across the state:?
e (lear Ballot ClearCast
Clear Ballot ClearCount (central count tabulator)
Clear Ballot ClearMark (BMD)
Clear Ballot ClearVote (BMD)
Dominion ImageCast Central (central count tabulator)
Dominion ImageCast Evolution
Dominion ImageCast Precinct (tabulator)
Dominion ImageCast X
ES&S AutoMARK (BMD)
ES&S ExpressVote
ES&S DS200
ES&S DS300
ES&S DS450

17 By “regular” [ mean ballots that are not designed for universal accessibility. Every election jurisdiction in the
United States is required by HAVA to have accessible voting equipment available for voters with disabilities. To
meet this requirement, all of the Wisconsin municipalities that use hand-marking and hand-counting of paper ballots
must offer one of the WEC-approved accessible electronic voting systems to polling place voters. Municipalities
with fewer than 7,500 residents may use hand-counting, but voters with disabilities would still have accessible
voting machines available to use if they wish (see Scott Bauer, “Wisconsin Elections Commission Votes to Let
Small Communities Hand Count Ballots,” Associated Press, May 30, 2025, https://apnews.com/article/wisconsin-
election-paper-ballots-machine-7d9b2dcaebf546aef5851fc297eaf821, last visited September 8, 2025).

13 https://verifiedvoting.org/verifier/#mode/search/year/2024/state/9 (last visited October 5, 2025).

19 https://portal.ct.gov/sots/press-releases/previous-years/2024-press-releases/secretary-thomas-announces-historic-
investment-in-modernizing-connecticuts-elections-infrastructure (last visited September 3, 2025).

20 https://elections.ny.gov/voting-technology (last visited September 3, 2025).
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ES&S DS850

ES&S DS950

Hart InterCivic Verity Reader (vote choice validation tool)
Hart InterCivic Verity Scan (tabulator)

Hart InterCivic Verity Touch Writer (BMD)

Reviewing these three state lists, it is apparent that all of the voting equipment currently
approved and in use in the state of Wisconsin is also approved and in use in Connecticut, New
York, or both. Specifically, the models manufactured by Clear Ballot, Dominion, and ES&S
deployed in Connecticut and/or New York are also used in Wisconsin. What might appear to be
discrepancies in the specific models such as the use of Clear Ballot ClearMark in New York
versus the Clear Ballot ClearAccess in Wisconsin are not meaningful. Both of these accessible
machines rely on the same underlying technology but the ClearMark offers some enhanced
features.?!

I conclude that reintroduction of fusion in Wisconsin elections would not require any changes to
voting equipment. All of the equipment that has been approved by WEC and is in use in at least
one municipality in the state has already been proven to accommodate fusion voting by its use in
Connecticut and/or New York.

IV. Potential Voter Confusion Due to the Reintroduction of Fusion

Some observers have suggested that the reintroduction of fusion in Wisconsin could potentially
lead voters to become confused or even make mistakes on the ballot because of a lack of public
understanding of the fusion voting process. In this section I consider to what degree fusion will
create meaningful confusion and what its consequences will be. My analysis leads to me to
conclude that voter confusion is not a substantial concern. Confusion due to fusion is likely to be
modest and the only foreseeable kind of voter error that could result from fusion — voting more
than once for the same candidate on different political party lines — is easily remedied by routine
election processes. In fact, for voters who mistakenly “overvote” in this way when voting by
mail, the election system is capable of counting their votes even when it would not do so for
voters who overvote on a traditional non-fusion ballot.

All changes in election laws and election administration have the potential to confuse voters.
This has not stopped courts and state legislatures from implementing changes, many of which are
more substantial than the adoption of fusion voting. One example of analogous change to the
ballot itself is the adoption of ranked choice voting in several states and cities around the U.S.
Ranked choice voting, a system in which voters may rank order multiple candidates rather than
selecting only one candidate for each office, alters the traditional system of choosing one
candidate-party pairing. In Wisconsin, voters have experienced several changes to ballots in
recent years. For example, in 2014 some paper ballots were redesigned so that voters needed to
fill in ovals to mark their choices rather than the long-standing practice of drawing lines to

2l The software that runs on the ClearMark is in fact ClearAccess. See https://verifiedvoting.org/election-
system/voting-equipment-database-clear-ballot-clearmark/ (last visited September 8, 2025).



Case 2025CV001438 Document 26 Filed 04-10-2026 Page 11 of 28

complete arrows.?? Larger scale changes to voting that might have led to voter confusion have
also taken place in recent years such as the on-and-off voter identification requirements and use
of absentee ballot drop boxes.

Researchers have investigated whether such changes in voting procedures lead to greater voter
confusion and consequently result in more errors whereby voters mistakenly make ballot choices
that do not represent their preferences. Studies show that the design of ballots can affect the
frequency with which voters make mistakes in selecting their preferred candidates.* And voters
report slightly less understanding of instructions for ranked choice voting than for traditional
plurality voting,?* although evidence also suggests that voters gain understanding of these voting
systems as result of learning over time.?’

When a change in voting procedures is being considered, it is important to weigh the benefits
against the potential confusion that could lead voters to make more mistakes and/or become less
confident in the voting system. In doing so, research suggests that there are two aspects to
consider that might render the confusion voters experience from a change in election law more or
less problematic.

The first factor to consider is whether the change in election law expands or constricts options
for voters. That is, a law can provide more options to voters, without requiring them to alter their
behavior, or it can eliminate options, requiring that at least some voters alter their behavior.

The consequences of this distinction can be understood using the theoretical framework known
as the “cost of voting.” The theory, supported by decades of empirical studies, says that voting is
more difficult and can deterred when the time and effort needed to participate are greater.¢
Because voters establish habits of behavior, a disruption that takes away existing practices
increases the costs of voting and can depress turnout. For example, when some California
counties eliminated traditional in-person polling places and mandated that all voters receive their
ballots by mail, research showed that the new restriction decreased voter turnout because not all

22 See Joe Tarr, “Dane County Voters to Soon Mark Ballots with Ovals Rather Than Lines,” Isthmus, January 7,
2014, https://isthmus.com/news/news/dane-county-voters-to-soon-mark-ballots-with-ovals-rather-than-lines/ (last
visited October 4, 2025).

23 See Paul S. Herrnson, Michael J. Hanmer, and Richard G. Niemi (2012), “The Impact of Ballot Type on Voter
Errors,” American Journal of Political Science 56:716-730 and Laurin Frisina, Michael C. Herron, James Honaker,
and Jeffrey B. Lewis (2008), “Ballot Formats, Touchscreens, and Undervotes: A Study of the 2006 Midterm
Elections in Florida.” Election Law Journal 7:25-47.

24 See Todd Donovan, Caroline Tolbert, and Kellen Gracey (2019), “Self-Reported Understanding of Ranked-Choice
Voting,” Social Science Quarterly 100:1768-1776.

25 See Joseph Anthony, Anita Manion, David C. Kimball, and Marth Kropf (2025), “The Information Landscape and
Voters’ Understanding of Ranked Choice Voting in Alaska,” Election Law Journal. Published online ahead of
assignment of print volume and issue.

26 The classic statement of the theory appears in Anthony Downs (1957), An Economic Theory of Democracy,
Harper and Row.
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previous in-person voters changed their behavior.?” Similar patterns have been shown to occur
with the introduction of new voter identification requirements?® and reductions in early voting
opportunities.?’

However, the effects are likely to be quite different with an election law that expands rather than
constricts options. Fusion is expansive. A fusion ballot allows a voter to select a cross-nominated
candidate under the name of any of the parties that have endorsed the candidate. However, voters
who have strong party loyalties need not consider other instances on the ballot where the
candidate endorsed by their party might also appear as the nominee of another party. If fusion
were to be introduced in Wisconsin, voters would not need to change anything about their
existing habits.

The second factor is whether the negative effect of a change in law is short-term or long-term in
nature. Many election reforms have a set of immediate effects in the first election or two where
they are in place but those effects may dissipate as voters gain awareness and parties and
candidates adapt their behavior. For example, a study of the statewide adoption of voter
registration requirements in New York and Ohio found that the law reduced voter turnout more in
the first election where it was operative than in later elections.?® Voters are all but certain to
become more familiar with fusion the longer it is in place, as studies have shown to be the case
with the adoption of ranked choice voting, but exactly how much initial confusion might occur
remains an important consideration.’!

Fortunately a recent academic study by political science professors Eric Loepp and Benjamin
Melusky studied directly the degree of voter confusion about fusion.’? The researchers conducted
an experiment with a national sample of the American population. Some individuals in the
experiment were randomly assigned to the control group and were asked to mark a ballot that did
not involve fusion. Other individuals were randomly assigned to experimental groups and were
asked to mark a ballot where fusion was used for one of the candidates.*? After marking the
ballots, all participants in the study answered a questionnaire about their experiences that
included items about their confusion. The researchers found that participants who marked fusion
ballots were just as likely as those who marked non-fusion ballots to say that the “the ballot is

27 Elizabeth Bergman and Philip A. Yates (2011), “Changing Election Methods: How Does Mandated Vote-by-Mail
Affect Individual Registrants?,” Election Law Journal 10:115-127.

28 For example, see Michael G. DeCrescenzo and Kenneth R. Mayer (2019), “Voter Identification and Nonvoting in
Wisconsin—Evidence from the 2016 Election,” Election Law Journal 18:342-359.

2 For example, see Michael C. Herron and Daniel A. Smith (2014), “Race, Party, and Consequences of Restricting
Early Voting in Florida in the 2012 General Election,” Political Research Quarterly 67:646-665.

30 Stephen Ansolabehere and David M. Konisky (2006), “The Introduction of Voter Registration and Its Effects on
Turnout,” Political Analysis 14:83-100.

31 See again Anthony et al. (2025).

32 Eric Loepp and Benjamin Melusky (2022), “Why Is This Candidate Listed Twice? The Behavioral and Electoral
Consequences of Fusion Voting,” Election Law Journal 21:105-123.

33 In one treatment condition the fusion was between the Democratic Party and the Working Families Party; the
other treatment condition the fusion was between the Republican Party and the Conservative Party. These are
common patterns of cross-nomination in New York politics.
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clear and understandable,” that “it was easy for me to pick a candidate,” and the “the candidate I
picked reflects my political views.”** Participants using fusion ballots also did not take more
time to mark their ballots than those using non-fusion ballots. The researchers did find that
people who actually live in states where fusion is allowed (using a broad definition) were slightly
faster at marking their ballots, presumably because of greater familiarity with the practice. This
study suggests that the introduction of fusion is likely to result in only minimal voter confusion
when it is first used and that voters are likely to gain understanding of the system over time.

Finally, there is a failsafe built into the process of tabulating fusion ballots that further alleviates
remaining concerns about voters making errors on their ballots due to confusion. Consider the
only plausible kind of mistake a voter might make as a result of fusion: voting more than once
for a particular office. If a voter were to overvote in this way by selecting the same candidate on
multiple ballot lines, the error can be resolved. This happens in one of two ways depending on
how the ballot is cast.

First, if the ballot is cast in person, voting machines are designed to alert the voter to the error so
that the mistake can be corrected on the spot. In fact, HAVA generally requires that voting
systems must notify a voter who selects more choices than are allowed and provide an
opportunity to correct the mistake. Wisconsin election rules reinforce this practice. Wisconsin
Statute § 5.91(17) requires that machines not at central count locations must notify the voter of
any overvotes and provide an opportunity to correct or replace the ballot. In line with this law,
WEC has instructed local election officials that “[v]oting equipment must be programmed to
automatically reject ballots with overvotes.”> Poll workers are supposed to “instruct the elector
of the overvote error and provide them the opportunity to spoil their ballot and be issued a new
ballot.”3® A voter attempting to submit an OS ballot that includes an overvote will be warned by
the machine about the problem so the voter may ask for a replacement ballot from poll workers.
A voter who tries to overvote on a DRE voting machine will be alerted so that the mistake may
be corrected on the screen before finalizing ballot choices.

Second, a voter who submits a paper ballot by mail or drop off will usually not be present when
it is scanned into the tabulator, so correction of an error at that time is not possible. Similarly, in
municipalities that conduct central counts of paper ballots, the voters are not present when their
ballots are scanned. As a result, the HAVA-required notification and correction opportunities may
be unavailable. However, the two states that allow fusion have established ways to accommodate
this potential problem.

In Connecticut, if a voter casts more than one vote for a fusion candidate by selecting the

candidate on multiple party lines, state statute indicates that the chief poll worker (known as the
“head moderator”) should use the percentages of votes earned by the candidate under each party
label to allocate the votes proportionally (Conn. Gen. Stat. § 9-242(b)). The voting equipment is

34 That is, answers to these questions did not differ between the control and treatment groups to a degree that would
be deemed statistically significant by usual social science standards.

35 Wisconsin Elections Commissions, “Election Administration Manual for Wisconsin for Wisconsin Municipal
Clerks, p. 145.

36 Wisconsin Elections Commission, “Election Day Manual for Wisconsin Elections Officials,” p. 115.

10
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programmed to record these overvotes separately and then attribute them to the parties on a
proportional basis when votes are tabulated.>” In New York, the problem over overvoting is
addressed by allocating the vote to the first instance where the candidate is listed (N.Y. Election
Law § 9-112(4)). The order of names is based on the numbers of votes won by the parties in the
most recent gubernatorial election. Decision rules such as these would further ensure that any
confusion related to the reintroduction of fusion in Wisconsin would not harm voters.

This approach to overvotes is actually more accommodating of voter mistakes than in states
where fusion is banned. In those states, including Wisconsin (§ 5.85(b)1), when an absentee
voter who mistakenly votes multiple times in a contest where only one candidate is to be elected,
no vote is recorded for that race, and the voter is essentially disenfranchised in the contest in
which the overvote was cast. On a fusion ballot, a voter who makes an error by selecting
multiple candidates for an office will be treated the same way voters are treated today who
overvote on non-fusion ballots, but voters who make an error of voting for the same candidate on
multiple party lines can have their candidate choices retained under fusion. In sum, even if some
voters are confused by the initial reintroduction of fusion, practices at both in person polling
places and absentee voting will mitigate or entirely eliminate any overvoting errors that result.

Respectfully submitted, this 17th day of October 2025,

%W?%mm

Dr. Barry C. Burden

37 See page 83 of the “Election Moderator’s Handbook™ from the Secretary of the State of Connecticut, available at
https://portal.ct.gov/-/media/sots/electionservices/handbooks/2025/2025finalmoderator-manual.pdf (last visited
September 5, 2025).
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EXHIBIT B



Case 2025CV001438 Document 26 Filed 04-10-2026 Page 16 of 28

Rebuttal Report by Barry C. Burden to State’s Expert Report by Nathan
Atkinson and Alexander Tahk

I. Introduction and Purpose

The purpose of this report is to serve as a rebuttal to the State’s undated expert report by
professors Nathan Atkinson and Alexander Tahk submitted in the case of United Wisconsin et al.
v. Wisconsin Elections Commission et al. (No. 2025-cv-1438, Dane Cnty.). In this report I
respond to criticisms of my initial report that was submitted in the case on October 17, 2025, and
to other affirmative aspects of the State’s expert report that warrant additional context,
reframing, or correction.

The State’s expert report opines that striking down two provisions of state law banning fusion
would create a “chaotic new regime for Wisconsin’s elections” (p. 2). I believe this is hyperbolic
speculation. This opinion depends almost exclusively on the experiences of one state — New
York — that differs from Wisconsin in numerous relevant ways, while ignoring the experiences of
other fusion states that do not display the alleged problems that the State’s expert report
associates with fusion in New York. The opinion also depends on an incorrect assertion that the
combination of disaggregated fusion and the “office-block” style of ballot deployed in Wisconsin
does not occur, is not “natural” (pp. 63, 71, 73), and would lead to problems if attempted in
Wisconsin. While there would be practical administrative issues to be addressed by lawmakers
and election administrators if fusion becomes legal again in Wisconsin, they do not rise to the
level of “chaos” (pp. 2, 33, 34), and the ballot format used in Wisconsin can easily accommodate
fusion candidacies.

The State’s expert report enumerates 62 aspects of election administration that are governed by
state and federal laws and regulations. These range from high-level policy decisions such as
whether a state will engage in “automatic” registration of voters to more technical concerns such
as the number of characters permitted to list a candidate’s name on the ballot (pp. 24-29). The
purpose of this list apparently is to demonstrate that the ban on fusion is one of many choices
involved in the complex enterprise of governing elections.

Yet the State’s expert report goes too far in asserting that a ban on fusion is merely “a question
of ballot formatting” (p. 29). In fact, the main academic study the report relies upon for its
taxonomy of election administration rules — the book The Politics of Ballot Design: How States
Shape American Democracy by Erik J. Engstrom and Jason M. Roberts — advances the central
thesis that the design of ballots in the United States has often been done strategically for political
purposes, including to gain partisan advantage.'

I agree with the State’s expert report that it is important to consider how eliminating the ban on
fusion in Wisconsin would interact with other aspects of election administration. The State’s
expert report focuses on just a few of the 62 items in the taxonomy of election administration
rules. In subsequent sections of this report, I address the report’s main concerns about cross-

! Erik J. Engstrom and Jason M. Roberts (2020), The Politics of Ballot Design: How States Shape
American Democracy, Cambridge University Press.
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filing by a candidate in multiple primaries and so-called “sore loser” laws. I conclude that the
“chaos” and “dilemmas” (pp. 35-37) envisioned in the State’s expert report are exaggerated.

First, in Section II, I explain that contrary to what the State’s expert report claims, disaggregated
fusion and office-block ballots have been used simultaneously without apparent evidence of
problems. Second, in Section III, I show that opinions in the State’s expert report are distorted by
relying almost exclusively on the unique political experiences of New York and discounting the
larger set of states that have allowed disaggregated fusion without the pathologies attributed to
fusion in New York. Third, in Section IV, I explain that concerns about so-called “sore loser”
candidates and voter confusion in the State’s expert report are exaggerated and unreliably over-
dependent on the peculiar experiences of New York.

Having considered the State’s expert report in its entirety, I stand by the opinions expressed in
my initial report. The voting equipment approved for use in Wisconsin is capable of
administering disaggregated fusion, and any voter confusion due to the reintroduction of fusion
would likely be modest.

I1. Disaggregated Fusion and Office-Block Ballots Have Coexisted

The State’s expert report posits that fusion cannot function well in a state such as Wisconsin that
uses an “office-block™ style of ballot. Such ballots group candidates together under each office
up for election rather than in columns or rows by political party. While the State’s expert report
is technically correct that “[n]o state currently combines these two features” (p. 62), the report is
incorrect in claiming that this is an “untested configuration” (p. 63). The report also opines
without evidence that the combination would not fit “naturally” together (p. 63). It goes on to
raise a warning that “[t]he question of how voters and voting systems would handle
disaggregated fusion on an office-block remains empirically untested” (p. 64). Like the key
“untested configuration” premise, the conclusions built upon it are incorrect. In this section of
the report I provide evidence from both real elections and academic research showing that fusion
has worked and does work with office-block style ballots.

South Carolina recently allowed disaggregated fusion while using office-block ballots.
Disaggregated fusion was legal in South Carolina until lawmakers enacted a ban that went into
effect after the 2022 elections. Office-block ballots continue to be used in the state. To
demonstrate how they work together, Figure 1 below shows the first page of a sample ballot
from the 2022 general election in Charleston County, South Carolina.? The image makes
apparent that the state combined the office-block ballot with disaggregated fusion. In the contest
for State Superintendent of Education (at the top of the right-hand column), candidate Lisa Ellis
was listed on two ballot lines, in one instance as the nominee of the Democratic Party and in
another instance as the nominee of the Alliance Party. Aside from the use of fusion, the design of
the ballot closely resembles the formats used in Wisconsin, as shown in Figure A3 of the State’s
expert report (p. 75).

? “Official Ballot — Charleston County, SC | General Election | November 8, 2022,” available at
https://www.charlestoncounty.org/departments/bevr/files/2022-General-Election_Sample-
Ballots/Charleston_County Sample Ballot Style272.pdf (last visited January 8, 2026).
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Figure 2 below shows that South Carolina election officials were able to tabulate the results
separately for each party, as would be expected in a state using disaggregated fusion.> Candidate
Lisa Ellis earned 669,018 votes on the Democratic Party line and another 52,995 votes on the
Alliance Party line. Thus, about one out of every 14 voters for Ellis were cast on the minor
party’s ballot line.

Figure 2: Results of the 2022 Election for South Carolina Superintendent of Education

* State Superintendent of Education (Vote For 1) View Contest Detail
Counties Reporting: 46 / 46 Percentage Votes
GRN Patricia M Mickel 1.63% 27,468
m ) REP Ellen Weaver 55.52% 937,493
ALN Lisa Ellis 3.14% 52,995
DEM Lisa Ellis 39.62%
L\ Write-In 0.10% 1,744

1,688,718

The election hardware and software used in South Carolina were able to accommodate
disaggregated fusion. The 2022 South Carolina elections were conducted using voting equipment
that is also verified for use in Wisconsin. South Carolina used the following ES&S products:
ExpressVote to mark ballots and the DS200, DS 450, and DS 850 to scan and tabulate ballots.*
My initial report in this case documented that these systems are approved for use in Wisconsin
and are in use in parts of the state.

This election contest is a recent example of disaggregated fusion combined with an office-block
ballot style—precisely the combination envisioned by the plaintiffs in this case. While some
voters might be surprised or even confused to see a candidate listed twice for an office, I could
not identify any evidence that the practice caused significant concerns in South Carolina. Fusion
candidacies could be accommodated by Wisconsin’s office-block ballot format and by the
election equipment used to administer elections.

In addition to this real-world example, research using example ballots also shows that
disaggregated fusion combined with office-block ballots is unproblematic. Both my initial report
and the State’s expert report reference the survey experiments about fusion conducted by
professors Eric Loepp and Benjamin Melusky.®> Importantly for this case, their article presented

3 South Carolina Election Commission, “2022 Statewide General Election — Election Night Reporting,”
November 17, 2022, available at https://www.enr-scvotes.org/SC/115412/Web02-
state.307150/#/?undefined (last visited January &, 2026).

* Verified Voting, “The Verifier — Voting Equipment in South Carolina,” November 2022, available at
https://verifiedvoting.org/verifier/#mode/navigate/map/voteEquip/mapType/ppEquip/year/2022/state/45
(last visited January 8, 2026).

> Eric Loepp and Benjamin Melusky (2022), “Why Is This Candidate Listed Twice? The Behavioral and
Electoral Consequences of Fusion Voting,” Election Law Journal 21:105-123.
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people participating in the experiment with ballots that included a fusion candidate on an office-
block ballot, as shown in Figure 3 below. This is contrary to the unsubstantiated assertion in the
State’s expert report that the Loepp and Melusky study “employed a party-column ballot design,
consistent with disaggregated fusion as practiced in New York™ (p. 64).

As shown in Figure 3 below, this particular example ballot used in the study listed the candidates
for governor and lieutenant governor on both the Republican Party line and the Conservative
Party line.® This mimics the approach used in South Carolina elections and the style that would
presumably be adopted in Wisconsin were fusion made legal again. As summarized in my initial
report in this case, the researchers found that when comparing subjects presented with non-fusion
ballots (in the control group) versus those presented with fusion ballots (in the experimental
groups), there were no significant differences between the two groups in how long they took to
complete the ballot or the degree to which they said the ballot was clear and understandable, it
was easy to select a candidate, and the selected candidate represented their views. The
experiment shows that voters are quite able to navigate an office-block ballot that includes fusion
candidacies.

8 This image is taken is Figure B2 from the appendix to Loepp and Melusky (2022), available at
https://www.liebertpub.com/doi/suppl/10.1089/elj.2021.0037/suppl_file/suppl appendices.docx (last
visited January 12, 2026). As noted in my initial report, the experiment also showed other subjects in the
experiment a ballot where the candidates were endorsed by the Democratic Party and the Working
Families Party.
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Figure 3: Example Ballot in Research Study by Loepp and Melusky

" A AR R RN ERNENENRNNENNERNNENENNNNNENNREENNENENENNSNNNNNENNNNNNNNHNHEY,)
. Governor and ;
: OFFICE Lieutenant Governor
F (Vote ONCE) :
. Michael Sweeney :
- For Govemnor Click =
d and hereto | B
- Bob Haynes SED [
: For Lieutenant Govemor :
. Jeff Bradshaw :
E d:"‘GIJU o E
- Edgar Owen E
- For Lieutenant Govemnor :
. Drew Fox 8
- For Govemor R g
: (7 here to :
s Noah Ferguson wote | B
: For Lieutenant Govemor :
d Jason Bridges 4
ang
= Roger Whitehead vote | m
: For Lieutenant Governor :
- L ]
E ]
a Stewart Harrison .
a For Govemnor Click g
E and hereto | B
o Don Mason vote | §
- For Lieutenant Govermor 8
E Jeff Bradshaw E
F ok | B
a Edgar Owen wote | B
: For Lieutenant Govemor :
E Write—in E
: m oo | §
a here to :
= vote n

ITI. Opinions in the State’s Expert Report are Distorted by Exclusive Reliance on
Comparisons to New York

In opining that certain alleged ballot pathologies assertedly related to fusion will lead to “chaos”
in Wisconsin, the State’s expert report relies almost exclusively on examples from the state of
New York. Although some patterns from the use of fusion in New York might be informative in
this case, it is a mistake to imply or assume that problematic occurrences there will also happen
in Wisconsin, especially when they do not appear to occur in other states that allow or have
allowed fusion.
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The State’s expert report dismisses the possibility of learning much of anything from other states
that have used fusion in recent times. The report even rejects being informed by the other state
that most often uses disaggregated fusion — Connecticut — because of “its smaller scale and
different nomination architecture” (p. 13). The report does not explain why these factors render
Connecticut useless for understanding the effects of fusion. The report also dismisses Mississippi
because fusion is seldom used there and South Carolina because of the occasional use of fusion
there before it was banned in 2022 (p. 13). These omissions obscure a larger point: only one of
the four states that allowed disaggregated fusion in recent years has displayed practices that the
State’s expert report deems to be problematic (New York) while three other states (Connecticut,
Mississippi, and South Carolina) have seen only limited use of fusion and/or nothing particularly
problematic.” Selectively using evidence in this way is a methodological problem that can lead to
faulty conclusions.

Take South Carolina as an example of both disaggregated fusion and office-block ballots ignored
by the State’s expert report. Fusion was not used often in South Carolina when it was allowed, a
sign that simply permitting the option does not automatically lead to heavy use or abuse by
political actors. According to a recent report, “[f]rom 1976 to 2022, only 14 candidates for
Congress from South Carolina ran on fused ballots. From 1967 to 2016, only five candidates for
the South Carolina Senate and 34 candidates for the state legislature ran on fused ballots.”® The
State’s expert report describes the use of fusion in South Carolina as “sporadic” (p. 13). I am not
aware of a culture of “transactional bargaining and corruption around nominations” (p. 4) taking
hold in South Carolina as the State’s expert report alleges happened in New York due to fusion.
Contrary to the New York experience, most fusion candidacies in South Carolina were supported
by the Alliance Party, which is not easily characterized as a “flank” party that is ideologically
extreme.’

Indeed, the State’s expert report notes features of the political environment in New York that
make it unique, mostly in problematic ways. Unlike Wisconsin, it has low voter turnout, “closed”
party primaries,'® and an early deadline for changes to party registration, a necessity to vote in
primaries (p. 22).!! The state’s politics are also marked by “several institutions often associated
with machine-style party control” and are oriented around “a leadership-centric bargaining

" Delaware also permitted disaggregated fusion until 2011.

¥ Oscar Pocasangre and Maresa Strano (2024), “What We Know about Fusion Voting,” New America, p.
60.

? Although advocating somewhat left-of-center positions on some issues, the Alliance Party describes
itself as being for “common sense” centrists (see https://sc.theallianceparty.com/, last visited January 28,
2026) and nominated Robert F. Kennedy, Jr. for president in 2024 before he ended his campaign and
endorsed Republican Donald J. Trump for president.

12"Closed” primary elections limit who may participate in a party’s primary to individuals who are
officially registered with that party. In contrast, Wisconsin does not offer party registration and uses
“open” primary elections that allow an eligible voter to participate in the party primary of their choice.

"'New York law restricts who can participate in closed primaries by requiring that enrollment with a party
for purposes of voting in its primary must be completed approximately three months before primary
election day (a deadline of February 14 for a June primary election (N.Y. Election Law § 5-304(3)).
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culture long described as ‘three men in a room
corruption.

(pp- 22-23), as well as highly visible political

Ratings of politics in the 50 states verify these observations about New York. An academic
measure called the Election Performance Index (EPI) that rates the administration of elections
across the states and District of Columbia assigned New York a ranking of 47th (73%) in 2020
and again 47th (72%) in 2022 while, in contrast, ranking Wisconsin 4th (88%) in 2020 and 13th
(84%) in 2022.!2 An analysis by FiveThirtyEight’s Harry Enten ranking the level of corruption in
each state put New York among the most corrupt states but Wisconsin in the middle of the
pack.! The two states’ politics differ in other ways as well. New York is much less politically
competitive than the perennial battleground state of Wisconsin.!* Major-party elected officials in
the New York state legislature are less polarized than those in Wisconsin.!?

Given these substantial and enduring differences in election law, political culture, and the nature
of the major political parties in the two states, the prediction in the State’s expert report that
certain alleged tendencies observed in New York would appear in Wisconsin if fusion were legal
is highly tenuous. It is an even more problematic inferential leap when accounting for the fact
that the three other states that have used disaggregated fusion in recent times apparently had few
of these perceived problems and are given scant attention in the State’s expert report.

The alleged tendencies ascribed to New York (and predicted as impending for Wisconsin, should
fusion return) are themselves questionable. Consider the phenomenon of so-called “sham” and
“billboard” parties highlighted in the State’s expert report (pp. 18-21). Such parties appeared
most prominently in the recent New York City mayoral election, a highly unusual contest in
which a sitting mayor was denied renomination by his party, and a former New York state
governor also ran. New York City mayoral elections are also unusual in how easily they grant
ballot access to new political parties. In the 2025 mayoral race, only 3,750 signatures of
registered voters were needed to gain ballot access for a political party. In a city comprised of
approximately 6.8 million adults, 4.7 million of whom are active registrants,'® such a low
threshold of a mere .08% of registrants makes it relatively easy for a party to be quickly created

'2 The Elections Performance Index is a composite measure of about numerous indicators from each state.
Ratings for the 2024 election cycle have not yet been released at the time of this report. See MIT Election
Data & Science Lab, “Elections Performance Index,” available at https://elections.mit.edu (last visited
January 9, 2026). Higher percentage scores (and rankings closer to one) are desirable outcomes.

"3 Harry Enten, “Ranking the States from Most to Least Corrupt,” FiveThirtyEight, January 23, 2025,
available at https://fivethirtyeight.com/features/ranking-the-states-from-most-to-least-corrupt/ (last visited
January 9, 2026).

' To verify this seemingly obvious point, note that the average margin between the vote shares of the
major party presidential candidates in the last three presidential elections (2016, 2020, and 2024) was 19.4
percentage points in New York (always in favor of Democrats) but just .8 percentage points in Wisconsin.

' See Figure 6 of Boris Shor and Nolan McCarty (2022), “Two Decades of Polarization in American
State Legislatures,” Journal of Political Institutions and Economy 3:343-370.

16 See Board of Elections in the City of New York, “Voter Enrollment Totals,” available at
https://www.vote.nyc/page/voter-enrollment-totals (last visited January 9, 2026).
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and added to the ballot. While the 2014 and 2018 gubernatorial elections in New York also
featured so-called “sham” or “billboard” parties such as the Women’s Equality Party, the most
recent gubernatorial election in 2022 and the most recent presidential election in 2024 featured a
stable set of four familiar parties: the Democratic and Republican major parties along with the
Conservative and Working Families minor parties. New York’s limited examples of “sham” and
“billboard” parties appears to be intermittent and state-specific, and certainly not inherent to
states with disaggregated fusion.

The State’s expert report does not formally define the terms “sham party” and “billboard party.”
The report implies that both terms describe a minor party that is created to promote an “ad-hoc
slogan” or to gain another ballot line for a candidate (p. 18). The State’s expert report suggests
that the Conservative Party, Liberal Party, and Working Families Party are not “sham” or
“billboard” parties (p. 18). The State’s expert report does not address whether minor parties in
recent Wisconsin elections should be categorized as “sham” or “billboard” parties, but there are
examples of similar efforts to create short-term “parties” for strategic gain.

The 2024 U.S. Senate election in Wisconsin featured the usual Democratic and Republican
nominees as well as a candidate representing the “Disrupt the Corruption” party and a candidate
representing the “America First” party. The America First candidate, Thomas Leager, had his
signature-gathering petition efforts funded by a wealthy individual who normally supports
Democratic candidates and who was alleged to have backed conservatives such as Leager in
multiple states to siphon away votes from Republicans.!” Leager and his party, whose name
invokes similar messaging by Republican Donald Trump, have been called a “plant” and a “dirty
trick™!® by prominent conservatives. Although the effort necessarily differed from the so-called
“sham” and “billboard” parties in New York because fusion is not available in Wisconsin, it
demonstrates that fusion is not necessary for strategic political actors to take advantage of
election laws to pursue their electoral goals, even if deceptive.

IV. Allowing Fusion Will Not Necessarily Lead to Frequent “Sore Loser” Candidacies

The State’s expert report argues that granting relief to the plaintiffs in this case would open the
door for “sore loser” candidates to appear and perhaps even proliferate in Wisconsin. This
disparaging term applies to a candidate who runs in a party primary but fails to win that party’s
nomination and then runs in the general election on a different party line.!® This practice is
currently prohibited in Wisconsin.

7 Ryan J. Foley and Brian Slodysko, “Democratic Donors Prop Up Far-Right Candidates Including
Wisconsin Gun Activist in Senate Race,” Associated Press, October 1, 2024, available at
https://apnews.com/article/wisconsin-senate-election-democrats-far-right-
4e473639123¢257096684d83146d6e1f (last visited January 30, 2026).

'8 For example, see Rich Lowry, “The Democratic Plant Who Could Throw the Wisconsin Senate Race,”
National Review, October 9, 2024, available at https://www.nationalreview.com/corner/the-democratic-
plant-who-could-throw-the-wisconsin-senate-race/ (last visited January 30, 2026).

1T use the term “sore loser” in the report to follow convention without meaning to imply anything about
the desirability of the practice.
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A first concern expressed in the State’s expert report is about cross-filing and the possibility that
a candidate who loses a major-party primary might simultaneously win a minor-party primary
and thus appear on the general election ballot. This is a possibility.?’ However, the State’s expert
report also raises the concern that supporters of a larger major party would “raid” a smaller
minor party’s primary to prevent such a candidate from winning its nomination (p. 30). These are
opposing concerns and the State’s expert report does not even attempt to suggest, much less
demonstrate, which of them is more likely.

Reviewing states beyond New York, there is little evidence that allowing fusion in Wisconsin
would lead to a proliferation of problematic “sore loser” candidates. Consider the case of
Connecticut, which has long allowed both fusion and “sore losers” who fail to win primaries to
run on different ballot lines in the general election. The most prominent use of the “sore loser”
option in recent history was by U.S. Senator Joseph Lieberman in 2006. Lieberman narrowly lost
renomination in the 2006 Democratic primary election but then appeared on the general election
ballot and defeated his opponents to retain his seat. His tactic in the general election was not a
secret. Lieberman’s campaign actually informed voters before the primary that he would run in
the general election if he lost the Democratic primary, and he began collecting petition signatures
before election day.

This kind of “simultaneous” filing is a concern raised by the State’s expert report. I see little
systematic evidence that the combination of allowing both fusion and “sore losers™ has led to a
“chaotic . . . paradigm” (p. 34) as the State’s expert report claims would happen in Wisconsin.
Lieberman’s victory was an unusual case and hardly a radical disruption. He actually won a
majority of the vote over his challenger at the state Democratic Party convention. Lieberman was
more experienced, better known than his Democratic Party challenger, and more ideologically
moderate than his opponent. As the larger record in Connecticut suggests, “sore loser” candidates
are not common. As far [ can have been able to determine, Lieberman is the only “sore loser”
candidate running for a statewide or federal office who appeared on the general election ballot
since at least 2000.

Just because New York sporadically experiences allegedly problematic phenomena such as
“sham” and “billboard” parties does not mean that allowing fusion and “sore loser” candidates
necessarily leads to these kinds of patterns. I do not believe that the record in New York justifies
the State’s experts’ assertion that general elections in states that allow sore losers “frequently
devolve into relitigation of primary contests” (p. 35).

A second concern expressed in the State’s expert report is that “sore loser” candidates would
appear on general election ballots as independent candidates. Under Wisconsin law, independent
candidates are those unaffiliated with a “recognized political party.”?! These candidates are

2% Alternatively, the state might allow parties to nominate candidates by mechanisms other than primaries
such as party conventions.

2! Under Wisconsin law, a “recognized political party” is one that is qualified for “a separate [primary
election] ballot or [general election ballot] column” (Wis. Stat. § 5.02(16)(m)). The standards for
qualification are described in § 5.62(1)(b) and § 5.62(2).

10
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permitted to place a five-word “statement of principle” on the ballot next to their names.?? The
statement of principle could be the name of an unrecognized party, an imagined party, or another
message. The State’s expert report is correct that the words chosen by an unaffiliated candidate
might not convey accurately or entirely what policies or goals they support, but that is also true
with the names of other parties.

If fusion were made legal in Wisconsin, it could be the case that a candidate running in a major-
party primary could potentially also file to run as independent candidate on the general election
ballot. However, this seems unlikely to happen regularly in Wisconsin because so-called “sham”
and “billboard” parties of this type are already facilitated by a low requirement of just 2,000
valid petition signatures for statewide offices and even lesser requirements for other offices,?* yet
these pop-up parties rarely appear (albeit without fusion to allow the practice among those who
run in major-party primaries).>*

If the court were concerned about this possibility in Wisconsin and accepted the arguments of the
plaintiffs in this case about the unconstitutional nature of the ban on fusion, it could resolve the
concern by taking a surgical approach to Wis. Stat. § 8.15(7). Striking the first two sentences of §
8.15(7), which ban a candidate from cross-filing in more than one party primary and prohibit a
filing officer from accepting more than one set of nomination papers from the same candidate,
would eliminate the component that prevents fusion. The court could leave intact the final
sentence of § 8.15(7), which bans a primary candidate from also filing as an independent in the
general election. This would decouple fusion from the “sore loser” ban on unaffiliated candidates
who might try to form “sham” and “billboard” parties. Lawmakers could also increase the
number of signatures required for an independent to gain ballot access if they perceive abuse of
the option.

It is worth noting that “sore loser” candidates are actually permitted in Wisconsin if they run as
write-in candidates in the general election. Bills introduced in the 2023-2024 sessions to ban the
practice failed to be enacted by the state legislature. The bills were motivated by two recent cases
of “sore loser” write-in candidates for seats in the Assembly.?> The practice is permitted in some
other states. The most prominent example of it being used successfully by a candidate is the
election of U.S. Senator Lisa Murkowski of Alaska, who lost the Republican Primary in 2010 but

22 See Wis. Stat. § 5.64(1)(e)1, § 5.64(1)(es), and § 8.20(2)(c).

3 Candidates for Representative to the Assembly, Circuit Judge, and District Attorney (in counties with
populations below 100,000 people) only need to submit 200 valid petition signatures to appear on the
ballot.

4 State law current allows a resident to sign the nomination paper of one candidate for each office (Wis.
Stat. § 8.15(4)). Unless this provision was changed, a candidate could presumably rely on the same
individuals to sign more than one petition.

% Rich Kremer, “Bill Would Block Losing Primary Candidates from Running Write-In Campaigns,”
Wisconsin Public Radio, October 24, 2023, available at https://www.wpr.org/politics/bill-would-block-
losing-primary-candidates-running-write-campaigns (last visited February 1, 2026).
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won the general election as a write-in.26 While a write-in candidacy is not the same as one with a
dedicated ballot line, allowing for “sore loser” write-in candidates has not created “chaos” in
Wisconsin.

The State’s expert report raises concern about voters having little information or incorrect
understandings about ideological positions taking by non-major parties under fusion. I do not
challenge the observation that voters in New York likely lack good understandings of “sham”
and “billboard” parties in particular because of their newness and strategic purpose. However,
the sporadic appearance of these kinds of parties appears to be a uniquely New York
phenomenon, as my report has already noted, given their general absence from other states that
have allowed fusion.

The Loepp and Melusky study described above found that experimental subjects did not alter
their perceptions of major-party positions when they were fused with presumably more
ideologically extreme minor parties, although the authors did not examine this tendency
specifically in states that actually allow fusion as they did with other analyses in their article (pp.
114-115).

The “messaging” survey conducted for the Working Families Party that the State’s expert report
cites (p. 41) shows that registered voters often have different perceptions of parties’ ideological
locations than do experts or people who are more politically attentive. However, as the report
notes (p. 4), the Working Families Party analysis unfortunately did not specifically examine
voters who actually live in fusion states when asking about the ideological placement of the
party, so the lack of familiarity in the general population is understandable. And when asking
about placement of the presumably more familiar Green Party, the analysis did not consider that
the 2024 Green Party nominee for president appeared on only about half of state ballots under
the “Green Party” label and received only .57% of the popular vote.?” It is thus unsurprising that
many respondents in a national sample would have a vague or incorrect understanding of the
platform of a minor party that was such a minimal focus in the election. By comparison, it is also
worth noting that in the survey 29% of respondents rated the Democratic Party as “conservative”
and 19% rated the Republican Party as “liberal,” evidence that the public displays confusion and
differing perceptions of what ideological labels mean even when evaluating the highly familiar
major parties (p. 42 of State’s expert report). Whatever the public’s assessments of parties might

%6 See Huma Khan, “Lisa Murkowski Makes History, Wins Alaska Senate Race But Joe Miller Not
Conceding,” ABC News, November 16, 2010, available at https://abcnews.go.com/Politics/lisa-
murkowski-wins-alaska-senate-race-joe-miller/story?id=12164212 (last visited February 8, 2026).

27 According to the Federal Election Commission, the “Green Party” was listed on presidential ballots in
only 26 states in the 2024 presidential election. In some other states the party’s nominee ran on a ballot
line for parties such as the Kentucky Party, Mountain Party, Green-Rainbow Party, Wisconsin Green
Party, Independent, and Other. In 12 states and the District of Columbia the party’s nominee was not listed
on the ballot at all. See Federal Election Commission, “Presidential Candidates on the 2024 General
Election Ballots of Each State and the District of Columbia,” October 16, 2024, available at
https://www.fec.gov/resources/cms-content/documents/2024presgecands.pdf (last visited January 12,
2026).
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be, allowing fusion does not require voters to learn more or change their behavior because it is an
“expansive” law that provides more options without disrupting existing voter habits.

Respectfully submitted, this 13th day of February 2026,

%W

Dr. Barry C. Burden
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