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MARGARET HONIG,

and

ROBERT HONIG

-,

Plaintiffs,

V.

WISCONSIN ELECTIONS COMMISSION;

ANN S. JACOBS, DON MILLIS, ROBERT

F. SPINDELL, JR., MARK L. THOMSEN,

CARRIE RIEPL, and MARGE BOSTELMANN,

in their official capacity as Commissioners

of the Wisconsin Elections Commission; and
MEAGAN WOLFE, in her official capacity as
Administrator of the Wisconsin Elections Commission,
201 West Washington Avenue, Second Floor,
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Judgment

SUMMONS

THE STATE OF WISCONSIN

To each person named above as a Defendant:
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You are hereby notified that the Plaintiffs named above have filed a lawsuit or
other legal action against you. The complaint, which is attached, states the nature
and basis of the legal action.

Within 45 days of receiving this summons, you must respond with a written
answer, as that term is used in Chapter 802 of the Wisconsin Statutes, to the
complaint. The court may reject or disregard an answer that does not follow the
requirements of the statutes. The answer must be sent or delivered to the court,
whose address is Clerk of Circuit Court, Dane County Circuit Court, 215 S. Hamilton
Street, Madison, WI 53703 and to Plaintiffs’ attorneys, whose address is Law
Forward, Inc., 222 West Washington Avenue, Suite 680, Madison, WI 53703. You
may have an attorney help or represent you.

If you do not provide a proper answer within 45 days, the court may grant
judgment against you for the award of money or other legal action requested in the
complaint, and you may lose your right to object to anything that is or may be
incorrect in the complaint. A judgment may be enforced as provided by law. A
judgment awarding money may become a lien against any real estate you own now

or in the future, and may also be enforced by garnishment or seizure of property.

Dated: May 6, 2026 Respectfully submitted,

By: Electronically signed by Jeffrey A. Mandell

Jeffrey A. Mandell (SBN 1100406)

Scott B. Thompson (SBN 1098161)
Rachel E. Snyder (SBN 1090427)

LAW FORWARD, INC.

222 West Washington Avenue, Suite 680
Madison, WI 53703
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

BRANCH

MARGARET HONIG,

and
ROBERT HONIG‘

Plaintiffs, Case No.
V.
Case Codes:

WISCONSIN ELECTIONS COMMISSION; 30952 — Mandamus
ANN S. JACOBS, DON MILLIS, ROBERT 30701 — Declaratory
F. SPINDELL, JR., MARK L. THOMSEN, Judgment

CARRIE RIEPL, and MARGE BOSTELMANN,

in their official capacity as Commissioners

of the Wisconsin Elections Commission; and
MEAGAN WOLFE, in her official capacity as
Administrator of the Wisconsin Elections Commission,
201 West Washington Avenue, Second Floor,

Madison, Wisconsin 53703,

Defendants.

COMPLAINT

Plaintiffs Margaret and Robert Honig bring this Complaint against the

Defendants named herein and allege as follows:
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INTRODUCTION

1. Plaintiffs Margaret and Robert Honig validly cast absentee ballots in
Wisconsin’s spring election, held on April 7, 2026.

2. The City of Madison received their ballots and counted their votes.

3. But Defendant Wisconsin Elections Commission (WEC) ordered that
their votes—and those cast by 21 other absentee voters—should not be counted under
Wis. Stat. §§ 6.84(2) and 6.87(6), for reasons wholly outside of Plaintiffs’ control.?

4. Applying the statutes in this way is forbidden by the Wisconsin
Constitution, because “not to count [Plaintiffs’] vote[s] for no fault of [their] own
would deprive [them] of [their] constitutional right to vote.” Ollman v. Kowalewski,
238 Wis. 574, 578, 300 N.W. 183 (1941).

5. Time is of the essence. The final, official tally of all votes cast in the
spring election—the state canvass—must be completed by May 15, 2026. Wis. Stat.
§ 7.70(3)(a).

6. To avoid a wrongful deprivation of Plaintiffs’ right to vote, this action
seeks emergent relief to ensure that Plaintiffs’ votes are counted in the state canvass.
PARTIES

7. Plaintiff Margaret Honig is a United States citizen and a qualified

Wisconsin voter. Ms. Honig is lawfully registered to vote in Madison, Wisconsin. She

1 Plaintiffs understand that all 23 affected voters are similarly situated and would likely be
covered by a declaration of the applicable law and the writ of mandamus sought here. This is
not, however, a class-action lawsuit, so the remainder of this Complaint generally addresses
only the Plaintiffs’ votes.
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8. Plaintiff Robert Honig is a United States citizen and a qualified
Wisconsin voter. Mr. Honig is lawfully registered to vote in Madison, Wisconsin. He

9. Defendant Wisconsin Elections Commission (WEC) is a bipartisan state
agency charged with “responsibility for the administration of chs. 5 to 10 and 12 [of
the Wisconsin statutes] and other laws relating to elections and election campaigns.”
Wis. Stat. § 5.05(1). WEC’s office, where it primarily conducts business, is located at
201 West Washington Avenue, Second Floor, Madison, Wisconsin 53703.

10. Defendant Ann S. Jacobs is the Chairperson of WEC. She is named here
in her official capacity. Chair Jacobs is charged by statute with conducting a “public[]
canvass [of] the returns” and making “her certifications and determinations on or
before ... the 15th day of May following a spring election.” Wis. Stat. § 7.70(3)(a).

11. Defendants Ann S. Jacobs, Don Millis, Robert F. Spindell, Jr., Mark L.
Thomsen, Carrie Riepl, and Marge Bostelmann are WEC Commissioners. They are
named here in their official capacities.

12. Defendant Meagan Wolfe, WEC’s Administrator, is “the chief election
officer of this state.” Wis. Stat. § 5.05(3g). She is named here in her official capacity.
JURISDICTION AND VENUE

13. This Court has jurisdiction over the subject matter of this action
pursuant to the Wisconsin Constitution, which vests the circuit courts with “original

jurisdiction in all matters civil ... within this state.” Wis. Const. art. VII, § 8.
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14.  This Court has personal jurisdiction over Defendants pursuant to Wis.
Stat. § 801.05(1)(a), (b), and (d).

15.  Venue is proper in this Court because Dane County is where the claim
primarily arose and each Defendant resides or does substantial business in Dane
County. Wis. Stat. § 801.50(2)(a), (c).

FACTS

16.  Although many absentee ballots are returned before election day, the
votes contained on absentee ballots cannot be counted until the polls open, on election
day. Wis. Stat. § 6.88(3).

17.  Absentee ballots returned prior to election day are sorted and securely
stored by municipal clerks in sealed carrier envelopes. Wis. Stat. § 6.88(1)—(2).

18.  These carrier envelopes are endorsed with the clerk’s name, official title,
and the words “[t]his envelope contains the ballot of an absent elector and must be
opened in the same room where votes are being cast at the polls during polling hours
on election day.” Wis. Stat. § 6.88(1)—(2).

19.  On election day, these envelopes are delivered by the local clerk to the
absent elector’s polling place, where the votes from the absentee ballot are counted.
Wis. Stat. § 6.88(3).

20.  Wisconsin held a spring election on April 7, 2026 (the Spring Election).

21.  Plaintiffs attempted to vote by absentee ballot in the Spring Election.

22.  Plaintiffs properly requested, completed, and returned their absentee

ballots for the Spring Election.
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23.  Plaintiffs’ ballots were returned in time for their votes to be counted on
election day.

24.  On information and belief, Plaintiffs’ ballots were enclosed in carrier
envelopes as described above.

25.  Plaintiffs’ ballots were delivered to their polling places, for counting, on
election day.

26.  Plaintiffs’ votes were counted on election day.

27.  Plaintiffs’ votes were subsequently included in the relevant municipal
and county canvasses on April 10, 2026, and April 13, 2026, respectively. See Wis.
Stat. §§ 7.53, 7.60.

28.  But, on April 30, 2026—prior to the state canvass—WEC, on its own
motion pursuant to Wis. Stat. § 5.06(4), opened an investigation into Plaintiffs’
municipal and county clerks.

29. The Madison City Clerk’s Office delivered Plaintiffs’ ballots to their
polling place for counting purposes 5 minutes after polls closed for the Spring
Election.

30. The timely delivery of these ballots to the relevant polling places is an
obligation of the municipal clerk, not of the absentee voter.

31.  Plaintiffs had no control over whether or how the Madison City Clerk’s
Office ensured that their ballots were delivered to their polling place on the day of

the Spring Election by 8:00 p.m.
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32. Nevertheless, on the same day it opened its investigation, by a 5—1 vote,
WEC issued a decision letter and order (attached here as Exhibit A) requiring the
relevant County and Municipal Clerks and Boards of Canvass “to reconvene to
correct” their respective decisions to include the votes from Plaintiffs’ ballots and
those of the 21 similarly situated absentee voters.

33. Inother words, WEC ordered that these 23 voters’ votes not be counted
in the Spring Election.

34. In the five days following this order from WEC, the municipal and
county officials subject to the order have taken steps to comply with WEC’s order,
including reconvening their respective canvass boards to alter vote totals.

35. The City Clerk’s Office sent each Plaintiff a letter, dated May 1, 2026,
that conveys “regret ... that the Wisconsin Election[s] Commission has ordered that
your absentee ballot for the April 7, 2026, election be rejected.” The letter continues:
“You submitted your ballot on time and properly. ... I am sincerely sorry that we must
reject your ballot because of an error outside your control.”

36. On information and belief, in the nine days that remain before the
May 15, 2026 deadline, neither municipal nor county officials intend to challenge this
order in an effort to ensure that the votes of the 23 absentee voters will be counted.

37. As a result, 23 voters will be disenfranchised, through no fault of their
own, unless the original canvass vote totals are reinstated and WEC’s order is

invalidated.
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38. The asserted basis for WEC’s order 1s Wis. Stat. § 6.87(6), which
provides in relevant part as follows:

The ballot shall be returned so it is delivered to the polling place no later

than 8 p.m. on election day. ... [I]f the municipal clerk receives an

absentee ballot on election day, the clerk shall secure the ballot and

cause the ballot to be delivered to the polling place serving the elector’s

residence before 8 p.m. Any ballot not mailed or delivered as provided in
this subsection may not be counted.

39. In addition, WEC relies upon Wis. Stat. § 6.84(2), which provides:
Notwithstanding s. 5.01 (1), with respect to matters relating to the
absentee ballot process, ss. 6.86, 6.87 (3) to (7) and 9.01 (1) (b) 2. and 4.
shall be construed as mandatory. Ballots cast in contravention of the
procedures specified in those provisions may not be counted. Ballots

counted in contravention of the procedures specified in those provisions
may not be included in the certified result of any election.

40. But WEC’s decision, upholding these statutes over Plaintiffs’ right to
vote, contravenes the Wisconsin Constitution and a line of binding precedent,
stretching from the 1870s to the present decade, that holds errors by election officials
cannot disenfranchise voters. See State ex rel. Wood v. Baker, 38 Wis. 71, 89 (1875);
Dells v. Kennedy, 49 Wis. 555, 559-60, 6 N.W. 246 (1880); State ex rel. McGrael v.
Phelps, 144 Wis. 1, 14-15, 128 N.W. 1041 (1910); State ex rel. Symmonds v. Barnett,
182 Wis. 114, 127, 195 N.W. 707 (1923); Ollmann, 238 Wis. at 578; Roth v. Lafarge
Sch. Dist. Bd. of Canvassers, 2004 WI 6, 421, 268 Wis. 2d 335, 677 N.W.2d 599; Trump
v. Biden, 2020 WI 91, 427, 394 Wis. 2d 629, 951 N.W.2d 568.

CLAIMS FOR RELIEF

First Claim for Relief: Writ of Mandamus

41. Plaintiffs reallege and reincorporate by reference all preceding

paragraphs as though fully set forth herein.


https://docs.legis.wisconsin.gov/document/statutes/5.01(1)
https://docs.legis.wisconsin.gov/document/statutes/6.86
https://docs.legis.wisconsin.gov/document/statutes/6.87(3)
https://docs.legis.wisconsin.gov/document/statutes/6.87(7)
https://docs.legis.wisconsin.gov/document/statutes/9.01(1)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/9.01(1)(b)4.
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a. Plaintiffs possess a clear, legal right to have their votes counted.

42. Mandamus is “granted where a legal right exists” and a failure to act
would affect the rights of the plaintiff. State ex rel. Kane v. Larrabee, 3 Pin. 166, 168—
69, 1851 WL 1654, at *2 (Wis. June 1, 1851).

43.  “Although classed as a legal remedy, mandamus is equitable in nature.
Its 1ssuance is generally controlled by equitable principles. It may issue when no
other adequate remedy exists. Also, the rights of the public and third persons may be
considered.” State ex rel. Althouse v. City of Madison, 79 Wis. 2d 97, 105-06, 255
N.W.2d 449 (1977) (quoting State ex rel. Sullivan v. Hauerwas, 254 Wis. 336, 36
N.W.2d 427 (1949); State ex rel. Joyce v. Farr, 236 Wis. 323, 295 N.W. 21 (1940)). And
though “the existence of a clear legal right, then, is not to be determined through the
use of equitable principles,” Plaintiffs possess a clear legal right afforded by the
Constitution and reinforced through our caselaw. Lake Bluff Housing Partners v. City
of S. Milwaukee, 197 Wis. 2d 157, 179, 540 N.W.2d 189 (1995).

44. Wisconsin places preeminent value on the right to vote. Our state
constitution guarantees it in numerous provisions. “[Tlhe right to vote ... is
guaranteed both by the Bill of Rights, and the exclusive intrustment of voting power
contained in section 1, art. 3, of the Constitution, and by the fundamentally declared
purpose of government; and the express and implied inhibitions of class legislation,
as well. Such declared purpose and the declaration of rights, so far as they go, and
the equality clauses,—constitute inhibitions of legislative interference by

implication, and with quite as much efficiency as would express limitations, as this
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court has often held.” Phelps, 144 Wis. at 14—15; see also, e.g., State ex rel. Frederick
v. Zimmerman, 254 Wis. 600, 613, 37 N.W.2d 473 (1949).

45. Wisconsin’s “constitution vests every person having certain
qualifications at the time of any election with the right of suffrage at such election.”
Wood, 38 Wis. at 86.

46. Merely casting a vote is not enough for Wisconsinites to exercise this
hallowed right—for that, the votes must actually be counted. “[N]ot to count [an
elector’s] vote for no fault of his own would deprive him of his constitutional right to
vote.” Ollmann, 238 Wis. at 574.

b. Defendants have a positive, plain duty to count Plaintiffs’ votes
in the state canvass.

47. A ministerial duty subject to mandamus is “a duty to act in a particular
way’ that does not leave room for an exercise of “discretion.” Lodl v. Progressive N.
Ins. Co., 2002 WI 71, 944, 253 Wis. 2d 323, 646 N.W.2d 314.

48.  Asour Supreme Court has explained: “If the law direct[s one] to perform
an act in regard to which no discretion is committed to him, and which, upon the facts
existing, he is bound to perform, then that act is ministerial.” Walter Laev, Inc. v.
Karns, 40 Wis. 2d 114, 120, 161 N.W.2d 227 (1968). The ministerial nature of a duty
exists even where the duty “depend[s] upon a statute which requires, in some degree,
a construction of its language.” Id.

49. Nearly a full month after election day, Defendants have “all of the

information and all of the documents that the law can reasonably require” to complete
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their assigned duty to count Plaintiffs’ votes. Id. It follows that Defendants have no
discretion not to complete their duties.

50.  Election official negligence cannot impede Plaintiffs’ right to vote. That
“constitutional right cannot be baffled by latent official failure or defect.” Wood, 38
Wis. at 89; see also McNally v. Tollander, 100 Wis. 2d 490, 503, 302 N.W.2d 440
(1981), and Ollmann, 238 Wis. at 579 (both citing Wood for same proposition).

51. Defendants enjoy no discretion here: their obligation to count Plaintiffs’
votes cannot be frustrated because an election official delivered properly cast
absentee ballots to the polling place a few minutes late.

52. Defendant Jacobs must certify the state canvass results by
“examin[ing] the certified statements of the county boards of canvass”; “proceed[ing]
to examine and make a statement of the total number of votes cast” for designated
offices, including as relevant here “justice” and “circuit court judge”; “show[ing] the
persons’ names receiving votes,” with “the whole number of votes given to each[] and
an individual listing by the districts or counties in which they were given”;
“prepar[ing] a statement certifying the results of the election,” and “deliver[ing] each
statement ... to the commission.” Wis. Stat. § 7.70(3)(b), (d), (f), (g).

53. Defendant Jacobs must certify the results of the April 7, 2026 election
“on or before ... the 15th day of May following a spring election.” Id. § 7.70(3)(a). In

this instance, that deadline falls at the end of next week.

c. In the absence of relief, Plaintiffs will suffer irreparable harm.

54.  Not counting validly cast votes “unquestionably constitutes irreparable

injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976).

10
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55.  The violation of the right to vote in any given election is an irreparable
harm. See State ex rel. Barber v. Cir. Ct. for Marathon Cnty., 178 Wis. 468, 473, 190
N.W. 563 (1922); Frederick, 254 Wis. at 613; accord, e.g., Common Cause Ind. v.
Lawson, 327 F. Supp. 3d 1139, 1155 (S.D. Ind. 2018) (“As has been held by numerous
other courts, the Court determines that a violation of the right to vote is
presumptively an irreparable harm.”), aff'd, 937 F.3d 944 (7th Cir. 2019); League of
Women Voters of N.C. v. North Carolina, 769 F.3d 224, 247 (4th Cir. 2014) (“Courts
routinely deem restrictions on fundamental voting rights irreparable injury.”)
(collecting cases); Obama for Am. v. Husted, 697 F.3d 423, 436 (6th Cir. 2012) (“A
restriction on the fundamental right to vote ... constitutes irreparable injury.”).

56.  Plaintiffs will suffer significant injury if their votes are not counted. The
threatened injury is of the highest order: “No right is more precious in a free country
than that of having a voice in the election of those who make laws under which, as
good citizens, we must live. Other rights, even the most basic, are illusory if the right
to vote 1s undermined.” Wesberry v. Sanders, 376 U.S. 1, 17 (1964).

57. The right to vote should operate with full force to prevent this
democratic injury. “Surely it would be a strange attempt to protect the elective
franchise and preserve the purity of elections, to put it in the power of inspectors of
election, by careless accident or corrupt design, to disfranchise constitutional voters.
... Their constitutional right cannot be baffled by latent official failure or defect.”

Wood, 38 Wis. at 8788, 89.

11
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58.  Often without defining it as such, Wisconsin courts have worked to
guard against the damage suffered by disenfranchisement by making clear their view
of their role in safeguarding the right. As “[t]he right to vote is so central to our system
of government, this Court has consistently sought to protect its free exercise.”
McNally, 100 Wis. 2d at 501. “For that reason no right is more jealously guarded and
protected by the departments of government under our constitutions, federal and
state, than is the right of suffrage.” Frederick, 254 Wis. at 613.

59. And “[a]s a general rule a voter is not to be deprived of his constitutional
right of suffrage through the failure of election officers to perform their duty, where
the elector himself is not delinquent in the duty which the law imposes on him.”
Symmonds, 182 Wis. at 127.

60. As a denial of Plaintiffs’ constitutional right to vote would impose
substantial injury here, a writ of mandamus is appropriate.

d. Plaintiffs lack any other means to protect their fundamental

constitutional right to vote in the April 2026 election and to
compel Defendants to perform their duties.

61. Mandamus is the appropriate and only legal remedy available here to
ensure that Plaintiffs’ votes are counted. Wisconsin’s statutory process for election
disputes provides for this in two ways.

62.  First, our statutory scheme explicitly provides for mandamus relief in
this Court. Wis. Stat. § 783.01.

63. Second, the traditional methods for resolving election disputes are
unavailable here. No election contest on Plaintiffs’ Spring Election ballots was

sufficiently close for to trigger that process, Wis. Stat. § 9.01(1)(a)5, and no party to

12
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the pending Wis. Stat. § 5.06 complaint process is acting to ensure that Plaintiffs’
votes are counted for the Spring Election.

64. Where, as here, Defendants would wrongfully disenfranchise the
Plaintiffs, mandamus provides the only relief that would allow Plaintiffs to compel
that their votes be counted.

65. Asjurisdiction is appropriate and the writ is the only remedy available,
this Court should issue a writ of mandamus to compel Defendants to use in the final
state canvass, and the certified election results, those canvassed returns from
Plaintiffs’ municipality and county that include the votes cast by Plaintiffs.

Second Claim for Relief: Declaratory Judgment and Injunctive Relief

66. Plaintiffs reallege and reincorporate by reference all preceding
paragraphs as though fully set forth herein.

67. Defendants—other than Defendant Thomsen, who voted against WEC’s
April 30, 2026 Order—have adopted and acted upon an incorrect interpretation of
Wisconsin election law.

68. The Wisconsin Constitution prohibits disqualifying or refusing to count
validly cast votes based upon an administrative error by an election official. Wood, 38
Wis. at 89; Dells, 49 Wis. 559—-60; Phelps, 144 Wis. at 14-15; Symmonds, 182 Wis. at
127; Ollmann, 238 Wis. at 578; Roth, 2004 WI 6, 421; Trump, 2020 WI 91, 927.

69. WEC’s interpretation of Wis. Stat. § 6.87(6) requires excluding the votes
cast by Plaintiffs, though those votes were validly cast and returned to their City
Clerk’s Office, solely because the City Clerk’s Office delivered those ballots to the

voters’ polling places minutes after 8:00 p.m. on election day.

13
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70. WEC also wrongly relies upon Wis. Stat. § 6.84(2), which purports to
require this disenfranchisement as a consequence for the City Clerk’s Office’s failure
to satisfy Wis. Stat. § 6.87(6).

71. But the constitution is the fundamental law of our State, and any
statutory provision that cannot be read in harmony with the constitution must yield.
“The constitution ... prevails over legislative acts and court rule to the contrary.
Ordinary acts of the legislature ... cannot be given effect if to do so would contravene
a substantive provision in the constitution.” State v. Cole, 2003 WI 112, 914, 264 Wis.
2d 520, 665 N.W.2d 328 (quoting Schmeling v. Phelps, 212 Wis. 2d 898, 908—-09, 569
N.W.2d 784 (Ct. App. 1997)).

72. It follows that WEC’s statutory interpretation cannot stand. It must be
declared invalid, both for purposes of the April 30, 2026 Order and all future elections.

73.  Furthermore, for the reasons outlined in Plaintiffs’ separately filed
motion for injunctive relief, this Court should issue an order enjoining Defendants
from further disseminating or taking any further action in accordance with WEC’s
unlawful statutory interpretation.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court:

A. Issue a writ of mandamus requiring Defendants to use in the final state
canvass, and the certified election results for the Spring Election, those canvassed

returns from Plaintiffs’ municipality and county that include the votes cast by

Plaintiffs;

14
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B. Issue a declaration reaffirming that Wisconsin election statutes cannot
be interpreted or applied to disenfranchise voters due to administrative errors by
election officials;

C. Issue a declaration that Defendants’ decision letter and order is an
unconstitutional invasion into Plaintiffs’ right to vote.

D. Issue an order enjoining Defendants from further disseminating or
taking any further action in accordance with WEC’s unlawful statutory
interpretation as reflected in its April 30, 2026 Order directed to Madison City Clerk
Lydia McComas, the City of Madison Board of Canvassers, Dane County Clerk Scott
McDonell, and the Dane County Board of Canvass;

E. Require WEC to notify every Wisconsin municipality and county clerk
of the Court’s judgment;

F. Grant such other and further relief as this Court finds to be just,
equitable, and appropriate under the circumstances.

Dated: May 6, 2026 Respectfully submitted,

By: Electronically signed by Jeffrey A. Mandell

Jeffrey A. Mandell (SBN 1100406)

Scott B. Thompson (SBN 1098161)
Rachel E. Snyder (SBN 1090427)

LAW FORWARD, INC.

222 West Washington Avenue, Suite 680
Madison, WI 53703

608.283.9822

jmandell@lawforward.org
sthompson@lawforward.org
rsnyder@lawforward.org

Counsel for Plaintiffs
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EXHIBIT A
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Ak Wisconsin Elections Commission

201 West Washington Avenue | Second Floor | P.O. Box 7984 | Madison, WI 53707-7984
(608) 266-8005 | elections@wi.gov | elections.wi.gov

April 30, 2026

STATE OF WISCONSIN
WISCONSIN ELECTIONS
COMMISSION

In re the investigation of:

City of Madison Municipal Clerk

Dane County Clerk

Madison Municipal Board of Canvassers

Dane County Board of Canvassers

(“Madison and Dane County Election Officials”) Investigation No. 2026 - 0001

ORDER PURSUANT TO WIS. STAT. § 5.06(6)

Pursuant to Wis. Stat. § 5.06(6), and the vote of the Wisconsin Elections Commission (“the
Commission”) taken on April 30, 2026, the following is the Commission’s final order issued in
the investigation into the City of Madison Clerk Lydia McComas (“City Clerk™), the Dane County
Clerk Scott McDonell (“County Clerk”), the Madison Municipal Board of Canvassers (“MBOC”),
and the Dane County Board of Canvassers (“CBOC”).

On April 30, 2026, the Commission voted on its own motion pursuant to Wis. Stat. § 5.06(4) to
investigate and determine whether the City Clerk, County Clerk, MBOC, and CBOC failed to
comply with the law or abused the discretion vested in them or proposes to do so.

On April 30, 2026, the Commission conducted and completed its investigation into whether during
the April 7, 2026, Spring Election the City Clerk, County Clerk, MBOC, and CBOC incorrectly
counted 23 absentee ballots that were delivered to their polling places after 8 p.m. on Election Day.
The Commission reviewed the notice, agenda, and meeting minutes from the MBOC and CBOC,
a letter from the City Clerk to the CBOC describing in greater detail the reasoning and the
procedure for counting the ballots, and correspondence from the Madison City Attorney and WEC
staff.

On April 30, 2026, the Commission summarily decided this matter after completing the
investigation it deemed to be appropriate, and hereby issues this order against the City Clerk, the
County Clerk, the MBOC, and the CBOC. Wis. Stat. § 5.06(6).

Commissioners
Ann S. Jacobs, chair | Marge Bostelmann | Don M. Millis | Carrie Riepl | Robert Spindell | Mark L. Thomsen

Administrator
Meagan Wolfe
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In re Investigation of Madison and Dane County Election Officials
April 30, 2026
Page 2

Order

The Commission issues this order pursuant to Wis. Stat. § 5.06(6) against the City Clerk, the
County Clerk, the MBOC, and the CBOC. This order is effective immediately. Wis. Stat. § 5.06(6).
PART ONE of this order is applicable to each one of the Madison and Dane County Election
Officials named in this order. PART TWO is specifically applicable to the CBOC. PART
THREE is specifically applicable to the MBOC.

PART ONE of this order is applicable to the City Clerk, the County Clerk, the MBOC, and the
CBOC, and pertains to the correct interpretation of Wis. Stat. § 6.87(6). Absentee ballots must be
returned so they can be “delivered to the polling place no later than 8 p.m. on election day.” Wis.
Stat. § 6.87(6). Any ballot not mailed or delivered as provided in § 6.87(6) “may not be counted.”
Wis. Stat. § 6.87(6). The provisions of § 6.87(6) “shall be construed as mandatory. Ballots cast in
contravention of [§ 6.87(6)] may not be counted...[and] may not be included in the certified result
of any election.” Wis. Stat. § 6.84(2).

The City Clerk, the County Clerk, the MBOC, or the CBOC are ordered to conform their conduct
to the interpretation of § 6.87(6) in this Order, as well as the interpretation in the Commission’s
decision letter issued April 30, 2026. Wis. Stat. § 5.06(6). They are restrained from taking any
action inconsistent with this interpretation of the law in future elections and meetings of the MBOC
or CBOC. Wis. Stat. § 5.06(6).

PART TWO, of this order is further applicable to the CBOC, and constitutes an order to correct
actions and decisions that are inconsistent with the interpretation of the law in PART ONE of this
order. Wis. Stat. § 5.06(6). The CBOC voted 2-1 to “affirm the decision of the City of Madison
Municipal Board of Canvassers to count the late arriving absentee ballots.” The CBOC is ordered
to reconvene to correct this action because it is inconsistent with the law. In order for the Chair of
the Commission to have sufficient time to prepare to certify the results of the April 7 election by
May 15, the CBOC is ordered to reconvene no later than Tuesday, May 5, 2026.

When it reconvenes, the CBOC is further ordered to return the results to the MBOC for corrections
consistent with the order in PART ONE. The canvass must then adjourn and reconvene once the
MBOC takes action as described in PART THREE to update its canvass results accordingly. Once
the County and State results have been finalized after the MBOC returns the canvass materials to
the CBOC, the County shall update the canvass materials for the state canvass and send those
materials to the Commission.

PART THREE, of this order is further applicable to the MBOC, and constitutes an order to correct
actions and decisions that are inconsistent with the interpretation of law in PART ONE of this
order. Wis. Stat. § 5.06(6).

PART THREE of this order requires the City Clerk to conform her conduct to the law regarding
the statutory deadline to deliver absentee ballots to their polling places on Election Day as
described in this order and accompanying letter, including the training of election officials. The
MBOC voted unanimously to “include 23 ballots [that arrived after 8 pm due to clerk error] in
certification count.” The MBOC is ordered to reconvene to correct this action because it is
inconsistent with the law. In order for the Chair of the Commission to have sufficient time to
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prepare to certify the results of the April 7 election by May 15, the MBOC is ordered to reconvene
no later than Wednesday, May 6, 2026.

When it reconvenes, MBOC is further ordered to examine the 23 unlawfully counted absentee
ballots in question, and adjust the federal, state, local, and school board returns to subtract the
votes cast for those offices on the 23 ballots. The MBOC is ordered to submit updated canvass
statements to the Commission, along with minutes from its reconvened meeting, no later than 24
hours after the adjournment of its meeting.

koksk

Right to Appeal — Circuit Court

This order constitutes the Commission’s resolution of the investigation launched pursuant to
Wis. Stat. § 5.06(4). Any aggrieved party may appeal this decision to circuit court no later than
30 days after the issuance of this decision. Wis. Stat. § 5.06(8).

If any party should have questions about this letter or the Commission’s decision, please feel free
to contact the commission at 608-266-8005 or elections@wi.gov.

Sincerely,
WISCONSIN ELECTIONS COMMISSION
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April 30, 2026

STATE OF WISCONSIN
WISCONSIN ELECTIONS
COMMISSION

In re the investigation of:

City of Madison Municipal Clerk

Dane County Clerk

Madison Municipal Board of Canvassers

Dane County Board of Canvassers

(“Madison and Dane County Election Officials”) Investigation No. 2026 - 0001

DECISION PURSUANT TO WIS. STAT. § 5.06(6)

Pursuant to Wis. Stat. § 5.06(6), and the vote of the Wisconsin Elections Commission (“the
Commission”) taken on April 30, 2026, the following is the Commission’s final decision issued in
the investigation into the Clerk City of Madison Clerk Lydia McComas (“City Clerk”), the Dane
County Clerk Scott McDonell (“County Clerk”), the Madison Municipal Board of Canvassers
(“MBOC”), and the Dane County Board of Canvassers (“CBOC”).

Introduction

During the week of the April 7, 2026, Spring Election, the Wisconsin Elections Commission (“the
Commission”) was made aware of a situation regarding the correct counting of absentee ballots in
the City of Madison. In the City of Madison, election inspectors opened and counted 23 absentee
ballots even though they were delivered to their respective polling places after 8 p.m. The
Municipal Board of Canvassers and County Board of Canvassers affirmed the decisions of the
local election inspectors.

The Chair of the Commission is required to canvass the results of the April 7 Spring Election, and
certify the state- level contests, no later than May 15. Wis. Stat. ss. 7.70(3)(a). At the April 30,
2026, public meeting, the Commission voted to investigate and make determinations about
whether local election officials in Madison and Dane County took actions that were contrary to
law or abused their discretion. Wis. Stat. §. 5.06(4) and (6).

Commissioners
Ann S. Jacobs, chair | Marge Bostelmann | Don M. Millis | Carrie Riepl | Robert Spindell | Mark L. Thomsen

Administrator
Meagan Wolfe
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Part One:
Procedural Background

On April 30, 2026, the Commission voted on its own motion pursuant to Wis. Stat. § 5.06(4) to
investigate and determine whether the City Clerk, County Clerk, MBOC, and CBOC failed to
comply with the law or abused the discretion vested in them or proposes to do so.

On April 30, 2026, the Commission conducted and completed its investigation into whether during
the April 7, 2026, Spring Election the City Clerk, County Clerk, MBOC, and CBOC incorrectly
accepted 23 absentee ballots that had been delivered to their polling places after 8§ p.m. in violation
of Wis. Stat. § 6.87(6). As part of its investigation, the Commission reviewed correspondence
between City of Madison Attorney Michael Haas and WEC staff, notices, agendas, and meeting
minutes from the MBOC and CBOC, and a letter and documentation from the City Clerk to the
County Clerk and CBOC explaining the circumstances of the 23 ballots.

On April 30, 2026, the Commission summarily decided this matter after completing the
investigation it deemed to be appropriate, and hereby issues this order against the City Clerk, the
County Clerk, the MBOC, and the CBOC. Wis. Stat. § 5.06(6).

Part Two:
Factual Findings

Election inspectors in the City of Madison counted 23 absentee ballots even though the ballots
arrived at their polling places after 8 p.m. The City of Madison Clerk said she was advised by her
City Attorney to mark each late arriving ballot and count it with the others, which she did. The
Madison Municipal Board of Canvassers voted to include those 23 ballots in their certification
count, as did the Dane County Board of Canvassers.

The factual record for the Madison incident consists of the following materials:

e April 8-9, 2026, Correspondence between Madison City Attorney Michael Haas and WEC
Staff

e Meeting Minutes, Madison Municipal Board of Canvassers

e April 13, 2026, Letter and Documentation from City of Madison Municipal Clerk Lydia
McComas to Dane County Clerk Scott McDonell and the Dane County Board of Canvassers

e Meeting Minutes, Dane County Board of Canvassers

Part Three:
Legal Analysis

Absentee ballots must be returned so they can be “delivered to the polling place no later than 8
p.m. on election day.” Wis. Stat. § 6.87(6). Municipal clerks must deliver absentee ballots that
arrive on election day to their polling places “before 8 p.m.” Wis. Stat. § 6.87(6). The same statute
that contains those deadlines also states: “Any ballot not mailed or delivered as provided in this
subsection may not be counted.” Wis. Stat. § 6.87(6). These provisions of law do not apply to
municipalities that count their absentee ballots using a board of absentee canvassers meeting
(“central count”).
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It appears as if the City of Madison Clerk’s Office counted the 23 absentee ballots at issue because
“there was no connivance, fraud, or undue influence and the Clerk’s office and election officials
substantially complied with the law.” See In re Hayden, 105 Wis. 2d 468, 313 N.W.2d 869 (Ct.
App. 1981); Lanser v. Koconis, 62 Wis. 3d 86, 214 N.W.2d 425 (1974) (both which the Clerk’s
office cited in various materials. In both of those cases, the Wisconsin Supreme Court appeared to
interpret § 6.87(6) as directory, not mandatory, despite the Legislature’s directive that ballots cast
in contravention of that provision may not be counted. Specifically, the Hayden court concluded:
“We conclude that, despite the directive that improperly delivered ballots shall not be counted, the
statute governing the delivery of absentee ballots must be construed as directory. Only when the
municipal clerk appears to have solicited voters, or when there is any evidence of fraud, will voters
who acted in good faith be disenfranchised.” Hayden, 105 Wis. 2d 468, 478.

The City of Madison Clerk’s Office’s reliance on Hayden, Lanser, and any case that predates 1985
fails for two reasons. First, and most importantly, the Legislature amended the law in 1985 to
confirm that specific provisions of absentee voting procedure—including Wis. Stat. § 6.87(6) —
must be construed as mandatory. Wis. Stat. §. 6.84(2). Second, even if the Legislature had not
made that statutory clarification, both Lanser and Hayden can be distinguished because the issue
in both cases was not the timeliness of delivery of absentee ballots to their polling places before
polls closed, but rather, the method of delivery either to the voters or back to the municipal clerk.
In other words, neither of those cases analyzed whether § 6.87(6) was mandatory or directory with
respect to the requirement that absentee ballots be returned to the municipal clerk so that they can
be delivered to their polling places by 8 p.m.

All of the caselaw discussed above—and apparently relied upon by the City of Madison—
predates Wis. Stat. § 6.84(2), which was enacted in 1985, and provides unambiguous legislative
direction for interpreting absentee procedure statutes. That statute states:

“Notwithstanding s. 5.01 (1), with respect to matters relating to the absentee ballot process,
ss. 6.86, 6.87 (3) to (7) and 9.01 (1) (b) 2. and 4. shall be construed as mandatory. Ballots
cast in contravention of the procedures specified in those provisions may not be counted.
Ballots counted in contravention of the procedures specified in those provisions may not
be included in the certified result of any election.”

Wis. Stat. § 6.84(2) (Emphasis added)

In other words, the Legislature has passed a clear statute indicating that Wis. Stat. § 6.87(6) “shall
be construed as mandatory.” Absentee ballots cast in contravention of the specific statutes
enumerated in § 6.84(2) may not be counted or included in the certified results of any election.
Gonfiantini v. Rock Cnty. Bd. of Canvassers, 416 Wis. 2d 118, 138, 20 N.W.3d 773 (Ct. App.
2025).

Several courts that have considered post-election challenges to absentee voting procedures have
been reluctant to reject absentee ballots, or otherwise change election results, when the
noncompliance with voting statutes was not the fault of the voter. See Lanser, 62 Wis. 2d 86 at 93
(“However, we are not inclined to disenfranchise these voters who acted in conformance with the
statutory requirements.”), Hayden, 105 Wis. 2d 468 at 482 (“...[V]oters should not be
disenfranchised through no fault of their own because of technical mistakes committed by election
officials.” (internal citations omitted)). But again, both Lanser and Hayden were decided before
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the Legislature amended the law in 1985 to declare that compliance with Wis. Stat. ss.§ 6.87(6) is
mandatory.

It may be a compelling argument to assert that 23 absentee voters in the City of Madison should
not have their ballots rejected solely because the Clerk’s office failed to deliver them to their
polling places on time. Based on the Madison City Clerk’s assertions to the Dane County Board
of Canvassers in, these absentee ballots “had been in the Clerk’s Office’s custody since Monday,
April 6, 2026 and the failure to deliver them to the polling places by 8 p.m. was “due to a longer-
than-usual delivery time.” In other words, the ballots appear to have been timely returned by the
voters, and the error in timely delivering them to the polling places was solely due to actions of
the clerk’s authorized representatives.

However, the Commission cannot ignore a clear statute to treat the ballot delivery line as a
mandatory requirement of absentee voting. The law directs the Commission to read § 6.87(6) as
mandatory, and that law says that ballots that are not delivered to polling places by 8 p.m. cannot
be counted.

Since the Commission has concluded that the City of Madison Clerk took actions that were
contrary to law when she decided to count the 23 absentee ballots that were delivered to their
polling places after 8 p.m., it must also address the actions of the Madison Municipal Board of
Canvassers and Dane County Board of Canvassers. Both boards of canvassers appeared to have
taken votes to affirm the decisions of the local election inspectors to count the absentee ballots in
Madison.

The Commission concludes that Madison Municipal Board of Canvassers and the Dane County
Board of Canvassers both abused their discretion in violation of Wis. Stat. § 5.06(1) when they
decided to include the 23 absentee ballots in their canvass of the results of the April 7, 2026, Spring
Election. Both the MBOC and CBOC knew that the ballots had not been delivered to their correct
polling places by 8 p.m., in direct contradiction to the plain statutory language of Wis. Stat. §§
6.87(6) and 6.84(2). Accordingly, it was an abuse of discretion for the MBOC and CBOC to vote
to include those ballots in their election results.

Part Four:
Order

In addition to this decision letter, the Commission also issues the enclosed order pursuant to Wis.
Stat. § 5.06(6).

skeksk

If any party should have questions about this letter or the Commission’s decision, please feel free
to contact the commission at 608-266-8005 or elections@wi.gov.

Sincerely,

WISCONSIN ELECTIONS COMMISSION



	2026.05.06 Summons (Filing Final)
	2026.05.06 Complaint (Filing Final)
	Exhibit Dividers (letters)
	Ex. A WEC 2026-04-30 Order to Madison and Dane Cnty



