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INTEREST OF AMICUS CURIAE 

Black Leaders Organizing for Communities (BLOC) is a nonprofit 

group with a principal office located in Milwaukee, Wisconsin.1 BLOC’s 

mission is to improve the quality of life for Black Wisconsinites through 

political advocacy, education, and training. Since its founding in 

Milwaukee in 2017, BLOC has expanded its operations throughout 

southeastern Wisconsin, and BLOC now engages in statewide advocacy 

concerning the right to vote and other issues relevant to BLOC’s mission.  

Of specific relevance here, BLOC is a champion for Black civic 

participation. BLOC invests significant energy and attention to voter-

registration and get-out-the-vote activities for every election held in its 

communities, and BLOC is a primary advocate for voters in those 

communities. And because voting is the cornerstone of civic life and 

political empowerment, BLOC has engaged in voter education and 

turnout efforts in every election since its founding. BLOC has made tens 

of thousands of contacts with voters over the election cycles this decade, 

consistently advocating in favor of individuals exercising their right to 

vote.  

BLOC has consistently opposed efforts to infringe upon the right 

to vote, including through litigation. See, e.g., Brown v. WEC, 2025 WI 5, 

414 Wis. 2d, 601, 16 N.W.3d 619; Johnson v. WEC, 2022 WI 19, 401 Wis. 

2d 198, 972 N.W.2d 559; Black Leaders Organizing for Communities v. 

Spindell, No. 21-cv-534 (W.D. Wis. 2021); League of Women Voters of Wis. 

v. Evers, 2019 WI 75, 387 Wis. 2d 511, 929 N.W.2d 209. BLOC’s advocacy 

on this subject is essential because, historically, access to the polls has 

 
1 BLOC is a fiscally sponsored project of Beyond Impact, a nonprofit, public benefit, 
corporation incorporated in California. 
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been more onerous in wards serving primarily voters of color. For 

example, into this century, voter registration was mandatory only in 

municipalities with over 5,000 people. Wis. Stat. § 6.27 (2001–02). And 

until 2016, Wisconsin statutory limitations on in-person absentee voting 

discriminated against voters of color, in violation of the United States 

Constitution. One Wis. Inst., Inc. v. Thomsen, 198 F. Supp. 3d 896, 958–

60, 963 (W.D. Wis. 2016), aff’d in relevant part sub nom. Luft v. Evers, 

963 F.3d 665 (7th Cir. 2020).  

BLOC advocates for and works to expand the right to vote, access 

to the political process, and proper administration of free and fair 

elections in Wisconsin. These core democratic principles are threatened 

by the opinion below.  

INTRODUCTION 

The decision below endangers two fundamental principles of 

Wisconsin constitutional law: our constitution’s robust guarantee of the 

right to vote and its establishment of an independent judiciary as a 

coequal branch of state government. It also disregards Wisconsin’s 

standing doctrine. For all of these reasons, this case implicates Wis. Stat. 

§ (Rule) 809.62(1r)(a) and (c); it merits this Court’s prompt review.  

ARGUMENT 

I. The Court of Appeals majority failed to address, or even 
acknowledge, the constitutional right to vote.  

The majority opinion below makes no reference to, much less 

accommodation for, the right to vote as guaranteed by the Wisconsin 

Constitution. The concurrence flagged this, noting that “the majority 

opinion unnecessarily questions [] efforts to ensure access to the ballot 

as undermining the integrity of the election and our election process,” 
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even though the Wisconsin Constitution guarantees the “fundamental 

right” “to vote.” (App.52, ¶95 (Neubauer, P.J., concurring)) In Wisconsin, 

that constitutional guarantee offers much more than rhetoric.  

Election laws (Wis. Stat. § 6.96 included) yield to the right to vote 

through judicial review. “To prevent effective legislative encroachment 

upon the constitutional right of the elector, we need but to firmly apply 

it.” State ex rel. Hunt v. Stafford, 120 Wis. 203, 221, 97 N.W. 1043 (1904) 

(J. Marshall, concurring).  Or as the Petitioner puts it, “[w]hen the right 

to vote—that ‘sacred right of the highest character’—is endangered 

through no fault of the voters, a circuit court has authority to act.” (Pet. 

at 20 (quoting State ex rel. McGrael v. Phelps, 144 Wis. 1, 15, 128 N.W. 

1041 (1910)) This general principle is unmistakable in the line of cases 

from this Court which blunts otherwise “mandatory” election statutes in 

favor of the right to vote.  

Election statutes are categorized as “mandatory” or “directory.” If 

“noncompliance … is expressly declared to be fatal,” the statute is a 

“mandatory” one. State ex rel. Ahlgrimm v. State Elections Bd., 82 Wis. 

2d 585, 594, 263 N.W.2d 152 (1978) (quoting Lanser v. Koconis, 62 Wis. 

2d 86, 91, 214 N.W.2d 425 (1974)). The difference between “mandatory” 

and “directory” statutes “lies in the consequence of nonobservance: An 

act done in violation of a mandatory provision is void, whereas an act 

done in violation of a directory provision, while improper, may 

nevertheless be valid.” Id.  

The Legislature often attempts to use disenfranchisement as the 

“consequence of nonobservance,” even when the “nonobservance” is 

beyond the control of the voter.2 But the Wisconsin Constitution forbids 

 
2 See Wis. Stat. § 6.84. 
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this: mandatory statutes cannot disenfranchise voters through no 

fault of their own. Throughout 150 years of precedent—in at least 12 

separate cases—this Court has acted to uphold this principle, and 

vindicate the right to vote through judicial review: State ex rel. Wood v. 

Baker, 38 Wis. 71, 89 (1875); Dells v. Kennedy, 49 Wis. 555, 557–60 

(1880); State ex rel. Dithmar v. Bunnell, 131 Wis. 198, 205–07 (1907); 

Phelps, 144 Wis. at 43–44; State ex rel. Symmonds v. Barnett, 182 Wis. 

114, 124–29 (1923); State ex rel. Graves v. Wiegand, 212 Wis. 286, 294 

(1933) (quoting Symmonds); Ollman v. Kowalewksi, 238 Wis. 574, 577–

82, 300 N.W. 183 (1941); Pet. of Anderson, 12 Wis. 2d 530, 535–36 (1961); 

Schmidt v. City of W. Bend Bd. of Canvassers, 18 Wis. 2d 316, 323, 118 

N.W.2d 154 (1962); Lanser, 62 Wis. 2d 86; Roth v. Lafarge Sch. Dist. Bd. 

of Canvassers, 2004 WI 6, ¶21, 268 Wis. 2d 335, 348, 677 N.W.2d 599 

(citing Symmonds and Wood); Trump v. Biden, 2020 WI 91, ¶27, 394 Wis. 

2d 629, 951 N.W.2d 568; see also Hunt 120 Wis. at 219–22 (Marshall, J., 

concurring); In re Hayden, 105 Wis. 2d 468, 475–85 (Ct. App. 1981). The 

decision below cannot ignore this overwhelming volume of precedent.3 

See Cook v. Cook, 208 Wis. 2d 166, ¶51, 560 N.W.2d 246 (1997).  

Wood is the seminal case. Wood considered whether votes cast 

contrary to an election statute (1864 Wis. Gen. Laws, ch. 445, § 7, a 
 

3 There are two apparent deviations from this otherwise unbroken string, but neither 
is applicable here. See Gradinjan v. Boho, 29 Wis. 2d 674, 139 N.W.2d 557 (1966), 
overruled by statute as recognized in Gonfiantini v. Rock County Board of Canvassers, 
2025 WI App 26, ¶42, 416 Wis. 2d 118, 20 N.W.3d 773; Olson v. Lindberg, 2 Wis. 2d 
229, 85 N.W. 775 (1957). Not only is Grandnjan’s precedential value in doubt following 
Gonfiantini, but also the technical noncompliance with a mandatory voting statute at 
issue in Gradinjan was partially the voter’s fault. 29 Wis. 2d at 684–85. And Olson 
has been expressly narrowed to cases involving solicitation of votes by the municipal 
clerk. As the Court of Appeals explained, “Lanser distinguished Olson, limiting its 
application to the fact that the town clerk had personally delivered the absentee 
ballots to the electors’ homes, and emphasizing the policy of preventing solicitation of 
voters by the clerk.” Hayden, 105 Wis. 2d at 477–78.  
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“registry” statute) should nevertheless be counted. Wood, 38 Wis. at 83.4 

The relevant statute in Wood was mandatory; its express terms 

demanded the disenfranchisement of the voter: “[n]o vote shall be 

received … unless the name of the person offering to vote be on the said 

registry … .” 1864 Wis. Gen. Laws, ch. 445, § 7.5 But the noncompliance 

in Wood arose from election officials’ negligence—the voters themselves 

had done nothing wrong: “voters … do not appear to have had any notice 

of irregularities or defects.” Wood, 38 Wis. at 89. Wood resolved, 

unequivocally, that the Wisconsin Constitution barred the statute from 

disenfranchising the voter:  
It would be a fraud on the constitution to hold the [voters] 
disenfranchised without notice or fault. They went to the election 
clothed with a constitutional right of which no statute could strip them, 
without some voluntary failure on their own part … . [I]t would be 
monstrous to give such an effect to the registry law, against its own 
spirit and in violation of the letter and spirit of the constitution. The 
votes cast … should therefore be counted. 

Id.  

Dells followed Wood’s lead. The Dells plaintiffs filed a damages 

lawsuit after election officials refused their votes for non-compliance 

with another election statute, 1879 Wis. Gen. Laws, ch. 235, the text of 

which required disenfranchisement for noncompliance. As in Wood, Dells 

found the statute unconstitutional because it disenfranchised voters 

through no fault of their own: “[T]he law disfranchises a constitutionally 

 
4 Available at https://static.case.law/wis/38/case-pdfs/0071-01.pdf. Counsel have 
encountered accuracy and access issues with some early Wisconsin precedent as 
published on Westlaw. For the Court’s convenience, hyperlinks to Wood and other 
early opinions published in the original Wisconsin Reporter, are provided in footnotes.  
5 Available at https://perma.cc/PBS7-M99C.  
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qualified elector, without his default or negligence. … [That] is clearly 

unconstitutional and void.” Dells, 49 Wis. at 558, 560.6  

Symmonds considered two “mandatory” voting statutes. As to the 

first, Symmonds acknowledged that the statute declared noncompliance 

to require disenfranchisement: “one whose name is not on the 

registration list should not be permitted to vote.” Symmonds, 182 Wis. 

at 124.7 Yet, in line with Wood and Dells, Symmonds nevertheless 

counted the votes, adhering to what it called the “general rule” that “a 

voter is not to be deprived of his constitutional right of suffrage through 

the failure of election officers to perform their duty, where the elector 

himself is not delinquent in the duty which the law imposes upon him.” 

Id. (citing Wood).   

The second statute in Symmonds concerned the authentication of 

absentee ballots by the local clerk. Clerks were required to “indorse[] the 

[absentee] ballot in like manner as other ballots” and then deposit that 

ballot into the requisite ballot box. Wis. Stat. § 11.62 (1921–23).8 A 

related statute foisted disenfranchisement upon the voter for 

noncompliance with this “indorsement” provision: “any ballot which is 

not indorsed … shall be void, not counted, and be treated and preserved 

as a defective ballot.” Wis. Stat. § 6.41 (1921–23).9 But once again, this 

Court acted, elevating the constitutional right to vote over the language 

of the statute: “To so apply the statute would be to disfranchise a 

qualified voter through the negligence of the election officers, and, as 

 
6 Available at https://static.case.law/wis/49/case-pdfs/0555-01.pdf.  
7 Available at https://static.case.law/wis/182/case-pdfs/0114-01.pdf.  
8 Available at https://babel.hathitrust.org/cgi/pt?id=hvd.hl2bpt&seq=149.   
9 Available at https://babel.hathitrust.org/cgi/pt?id=hvd.hl2bpt&seq=115.   
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said in State ex rel. Wood v. Baker, 38 Wis. at 89, ‘Their constitutional 

right cannot be baffled by latent official failure or defect.’” Symmonds, 

182 Wis. at 132. 

Wood, Dells, and Symmonds were reinforced in Ollmann. As did 

its predecessors, Ollman considered a statute that declared non-

compliance to require disenfranchisement (i.e., a mandatory statute). 

Like in Symmonds, the Ollman statute demanded that, without a clerk’s 

signature, a ballot shall be “void, not counted, and be treated and 

preserved as a defective ballot.” 238 Wis. at 578.10 But this Court 

(unanimously) held that “[a]ny statute that purported to authorize 

refusal to count ballots cast under the instant circumstance would be 

unconstitutional.” Id. The rule from Ollman is clear and straightforward: 

“A statute purporting so to operate would be void, rather than the 

ballots. And the ballots not being void, should be counted 

notwithstanding the statute. Voting is a constitutional right, sec. 1, art. 

III, Const., and any statute that denies a qualified elector the right to 

vote is unconstitutional and void.” Id. “[I]f construing it as mandatory 

will make it unconstitutional, it must be held to be directory only in order 

to save the statute.” Id.  

This general principle of the fundamental right to vote has echoed 

throughout Wisconsin history. It was invoked in the seminal case 

affirming the right to vote under the Wisconsin Constitution,11 and to 

 
10 Available at https://static.case.law/wis/238/case-pdfs/0574-01.pdf.  
11 Phelps, 144 Wis. at 43–44 (“[Wisconsinites] right…to vote…cannot be limited on 
account of the negligence or default of others”) available at 
https://static.case.law/wis/144/case-pdfs/0001-01.pdf  
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ensure votes were counted notwithstanding ballot printing12 and 

storage13 errors, and to ensure that the right to vote was upheld for 

hundreds of thousands of absentee voters in the 2020 presidential 

election.14 And of course, it remains the law today. Roth, 2004 WI 6.  

Roth reexamined a litany of our Supreme Court’s vote counting 

cases and highlighted Wood, Symmonds, and Ollman. Id., ¶¶18–26. 

Relevant here, Roth made specific reference to the primacy of the right 

to vote, as upheld throughout these cases. Id., ¶¶19, 21, 23. For example, 

Roth affirmed Wood’s most basic lesson, that statutory noncompliance 

does “not mean that the votes should not be counted,” and that election 

statutes must leave “the right of suffrage unencumbered and 

unimpaired.” Id., ¶19. Roth’s discussion of Symmonds was similar: 

“Although a statutory provision [required] the initials of a ballot clerk … 

to be declared valid, [noncompliance] did not invalidate the absentee 

voter ballots … . [T]o disqualify the ballots would deprive the voters of 

their constitutional rights, because of the negligence of election officers.” 

Id., ¶21. The same for Ollman: “[a]lthough [election officials] violated the 

statute … we noted that to construe the statute as mandatory would be 

unconstitutional.” Id., ¶23. “[T]he failure on the part of the election 

officials … should not deprive the voters of their constitutional right to 

vote.” Id.  

 
12 Dithmar, 131 Wis at 204–07 (“The votes of innocent electors are not invalidated by 
irregularities or unauthorized acts on the part of public officers.” (quotation omitted)) 
available at https://static.case.law/wis/131/case-pdfs/0198-01.pdf  
13 Graves, 212 Wis. at 290–91, 294 (quoting Symmonds)) available at 
https://static.case.law/wis/212/case-pdfs/0286-01.pdf  
14 Trump, 2020 WI 91, ¶27. 
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This line of precedent teaches that Wisconsin courts have always 

intervened, where necessary, to uphold the constitutional right to vote 

in the face of circumstances beyond the voter’s control. But the decision 

below suggests otherwise. It holds that, regardless of what facts might 

have been adduced, “the circuit court still would not have had equitable 

authority for its order” extending poll hours. (App.39, ¶69) Such a 

blanket limitation is incompatible with the Wisconsin Constitution’s 

guarantee of the right to vote. It cannot stand.  

II. The Court of Appeals majority improperly limits the role of 
the judiciary as a co-equal branch of Wisconsin 
government.  

“The Wisconsin constitution creates three separate co-ordinate 

branches of government, no branch subordinate to the other, no branch 

to arrogate to itself control over the other except as is provided by the 

constitution, and no branch to exercise the power committed by the 

constitution to another.” SEIU, Local 1 v. Vos, 2020 WI 67, ¶33, 393 Wis. 

2d 38, 946 N.W.2d 35 (quoting State v. Holmes, 106 Wis. 2d 31, 42, 315 

N.W.2d 703 (1982)). Under this model, “[t]he judicial power of this state 

shall be vested in a unified court system,” Wis. Const. art. VII, § 2, 

meaning that “courts are empowered to adjudicate civil and criminal 

disputes pursuant to the law,” SEIU, 2020 WI 67, ¶33 (citing Wis. Const. 

art. VII, §§ 3, 5, 8, 14). Each level of our unified court system, from this 

Court to the Court of Appeals to the circuit courts, is expressly 

empowered to “issue all writs necessary in aid of its jurisdiction.” Wis. 

Const. art. VII, §§ 3(2), 5(3), 8. “No aspect of the judicial power is more 

fundamental than the judiciary’s exclusive responsibility to exercise 

judgment in cases and controversies arising under the law.” Gabler v. 

Crime Victims Rights Bd., 2017 WI 67, ¶37, 376 Wis. 2d 147, 897 N.W.2d 
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384. “By vesting the judicial power in a unified court system, the 

Wisconsin Constitution entrusts the judiciary with the duty of 

interpreting and applying laws” and grants “the ultimate adjudicative 

authority of courts to finally decide rights.” Id. (quoted source omitted). 

This Court has held that it “cannot sustain an arrangement that 

sabotages the judiciary’s structural independence.” Id., ¶48.  

The decision below forsakes these fundamental principles and the 

role of Wisconsin’s judiciary. Casting this in starkest relief is the 

majority’s bald statement that, “even if the clerk, through no fault of the 

elector, fails to deliver the elector’s vote to the elector’s polling place 

before 8:00 p.m. on election day, the ballot ‘may not be counted.’” (App.28, 

¶48 (quoting Wis. Stat. § 6.87(6))) The Court of Appeals gave no 

consideration to, and made no mention of, the Wisconsin Constitution’s 

guarantee of the right to vote or the extensive precedent rejecting that 

sentiment. And it dismisses as “undeveloped” the proposition that courts 

have equitable authority to extend polling hours. (App.34, ¶59)  

But in the wake of the majority’s overly broad opinion, 

contravening 150 years of settled precedent, the issue is no longer 

whether the circuit court had a sufficient factual basis to exercise 

equitable authority, nor whether the DNC fully explained its rationale 

for defending the circuit court’s exercise of equitable authority. The 

question the Court of Appeals has thrust to the forefront is whether 

Wisconsin courts, facing circumstances where the right to vote has been 

threatened, possess authority to issue equitable relief, including by 

extending polling hours where appropriate.  

On that question, there is no room for doubt. Courts exist “to 

ascertain and enforce the rights and protections … fixed by the people in 
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the text of the constitution.” Wis. Just. Initiative, Inc. v. WEC, 2023 WI 

38, ¶18, 407 Wis. 2d 87, 990 N.W.2d 122. To that end, the Wisconsin 

Constitution entrusts every state court with power to “issue all writs 

necessary in aid of its jurisdiction.” Wis. Const. art. VII, §§ 3(2), 5(3), 8. 

The majority below erred in issuing a decision that purports to constrain 

that authority. As the concurrence below notes, “it is critical [to] clarify 

that … extraordinary or emergency circumstances can support extension 

of polling hours when [election] statutes are applied in violation of the 

electors’ constitutional right to vote. (App.44, ¶76 (Neubauer, P.J., 

concurring)) 

III. The Court of Appeals decision improperly limits who can 
seek relief to protect the right to vote when circumstances 
require that polling hours be extended.  

The decision below suggests that it was improper for the 

Democratic National Committee to seek the extension of polling hours. 

(App.9–11, ¶¶10–12; App.39, ¶70 n.12) This is, itself, a legal error. 

Wisconsin has a developed body of law governing who has standing to 

sue. Friends of Black River Forest v. Kohler Co., 2022 WI 52, ¶¶17–19, 

402 Wis. 2d 587, 977 N.W.2d 342. As a general matter, anyone suffering 

an injury to a legally protected interest has access to Wisconsin courts. 

Marx v. Morris, 2019 WI 34, ¶35, 386 Wis. 2d 122, 925 N.W.2d 112; Wis. 

Const. art. I, § 9. And organizations have standing to sue when their 

work is impaired or those who they serve are suffering harm. See, e.g., 

Munger v. Seehafer, 2016 WI App 89, ¶53, 372 Wis. 2d 749, 890 N.W.2d 

22 It follows that individuals may bring suit and seek equitable relief 

when circumstances threaten to interfere with their exercise of the 

constitutional right to vote and that an organization like BLOC may 

similarly do so when those circumstances threaten access to the polls in 
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its community or operate to disenfranchise its constituents. The Court of 

Appeals majority’s implication to the contrary is contrary to law and 

should be reversed. This also matters for practical reasons: when 

something goes wrong at a polling place, election officials’ focus belongs 

on fixing the problem; they are the last ones who should be diverting 

attention to the work necessary to seek judicial relief.  

CONCLUSION  

The right to vote is fundamental. The Wisconsin Constitution 

shields it from erosion by legislative enactments and restrictive 

applications of the law alike. And Wisconsin courts exist, in part, to 

effectuate and implement the protections afforded to voters by the 

Wisconsin Constitution. Yet, the Court of Appeals decision calls this into 

doubt, and even portends to close the courthouse doors from voters and 

from organizations who advocate on behalf of voters, on election day in 

Wisconsin. These substantial legal errors necessitate this Court’s 

prompt review.  
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